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THE INLAND WETLANDS COMMISSION OF THE TOWN OF AVON HELD A MEETING ON TUESDAY, FEBRUARY 3, 2015 AT THE AVON TOWN HALL.
Present were Clifford Thier, Chairman, Dean Applefield, Martha Dean, Jed Usich, and John E. McCahill, Planning & Community Development Specialist.
 Bryan Short, Bob Breckinridge and Michael Beauchamp were absent. 

 Chairman Thier called the meeting to order at 7:16 p.m.   
Prior to the public hearing, Mr. David Whitney, Committee Chairman for Boy Scout Troop 274, stated that he has brought 4 young boys from Troop 274 who are working on a communications merit badge, which is one of the thirteen required Eagle Merit Badges.  The requirement is to attend a public meeting at which they can hear different sides of an issue, practice good listening skills, take notes and write an objective summary of the meeting.  Mr. Whitney stated that he believed the Inland Wetlands Commission meeting would be a good opportunity for this requirement.  The boys included Andrew Josef, Alex Kawa, Anthony Malardo and Sam Schwarzhaupt.
PUBLIC HEARING: 
APPL. # 741 – Philip Rotondo and Dolores R. Wiener, owners, 275 West Main Street, 

             Avon, CT; Rotondo Pizza House, Inc. c/o Dolores R. Wiener, owner, 279 West Main Street, Avon, CT; Country Realty Co. c/o New Country Motor Car Group, Inc., applicant: Requests within the 100’ upland review area: 1) Building; 2) Parking lot/sidewalk/decorative pavers; 3) Landscaping/grading/retaining wall to limits of disturbance (permanent & temporary); 4) Stormwater drainage outfalls (two); 5) Wetland mitigation areas: Location: 275 and 279    West Main Street, Parcels 4540275 & 4540279.  


Present were Dean Gustafson, Professional Soil Scientist, Matthew Gustafson, Professional Soil Scientist and John R. Whitcomb, Professional Engineer, All-Points Technology Corp., P.C., Eric Davison, Wildlife Biologist, Davison Environmental, Thomas J. Regan, Attorney at Brown Rudnick LLP, Dolores Wiener, Kurt Wiener, and Robert M. Meyers, Attorney at Meyers Piscitelli & Link LLP.

Mr. Regan stated that at the January 6, 2015 Inland Wetlands Commission meeting, the applicant presented a proposed conceptual re-design to the originally proposed plan which significantly reduced the impervious surface in the parking lot and created a larger buffer to the wetlands in the southern portion of the subject property.  Since that meeting, the applicant has provided Town Staff with fully engineered plans of the proposed re-design and they have responded to the comments and reports that the applicant had received during the process.  He continued by stating that Mr. Whitcomb and Mr. Gustafson will summarize what has been entered into the record since the January 6, 2015 meeting and address any questions from the Commission with regard to the proposed re-design plan.

Mr. Whitcomb stated that the proposed re-design plan has the parking lot in the southern portion of the subject property shortened by approximately two hundred feet (200’). H continued by stating that the stormwater management plan has also been revised.  Mr. Whitcomb stated that every issue that was discussed at the January 6, 2015 meeting has been addressed in the proposed re-design plan which has been submitted to the Inland Wetlands Commission for this evening’s meeting.  Mr. Whitcomb stated that the proposed re-design plan results in a reduction of the peak rate of flow for all storm events, a reduction in the volume of discharge for the two (2) and the five (5) year storm events, has a minor increase in the volume of discharge for the storm events greater than two (2) and five (5) years, and functions as previously stated.  Subsequent to the January 6, 2015, the applicant had received comments from the Town of Avon Engineering Department dated January 28, 2015 which state “The Engineering Department finds these plans to be substantially complete.  The proposed storm drainage conforms to the Town of Avon’s regulations.  We feel the proposed design addresses water quality and peak runoffs”.  

           Mr. Whitcomb stated that the applicant had also received a copy of comments from Trinkaus Engineering, LLC and that he will address the four (4) comments that relate to Stormwater Management.

Comment 1:  “The soil media proposed for rain gardens is not appropriate and will be prone to 

                                  clogging of the surface of the facility which will lead to failure of the system to

                                  filter runoff”.


Comment 2:  “The soil media proposed will actually leach nutrients, both nitrogen and phosphorus

                                  instead of removing them”.

           Response to comments 1 & 2:  Mr. Whitcomb stated that the soil media proposed for use in the rain gardens has been used for three (3) or four (4) years without incident and that it functions well.  The soil media is a little finer loam than the materials that are often used to ensure better filtration, and will provide a greater uptake of the excess phosphorus.   He continued by explaining that when soluble phosphates/phosphorus are discharged into the soil, they bond to the metal ions in the soil by a process called sorption. This process enables the phosphates to become insoluable.  Phosphate sorption  recycles approximately every six (6) months so when a site is in use,  a piece of the ion breaks off and becomes available to bond more phosphates.  Additionally, the rain gardens have been designed with an underdrain at the bottom of each rain garden.  There will be a portion of the rain garden that will not get drained as a result of it being below an invert.  This will result in a small amount of water that will be retained underground at the top of the liner, about one and one half feet (1½’) below the surface. This retained water will be anoxic.  The anoxic zone, a zone without a lot of air within the water, will provide bacteria that will break the bonds of soluable nitrogen and convert it into nitrogen gas and water.  Any excess nitrogen that is leached out of the stormwater, would drop to the bottom of the rain garden and be changed over to nitrogen gas, and disappear.  It is exactly the same process that is used in septic systems.  

Comment 3: “The applicant uses an exfiltration rate of 1” per hour for the rain gardens as part of 

                      their routing analysis.  This is incorrect as the rain gardens are lined so there is no

                      infiltration into the native soils, so there is no loss of runoff, nor any reduction in peak  
                                 rate.  The modeling analyses which use this approach are not valid”.
           Response:    Mr. Whitcomb stated that the comment does not recognize that the exfiltration rate is 

                                calculated as the transfer of the stormwater from the surface to the underdrain pipe. He  

           continued by stating that stomwater re-enters back into the process where it is calculated for volume and rate of flow. He continued by stating that Mr. Trinkaus’ comment 3 is incorrect.

Comment 4: “The snow management plan is not workable.  It states that snow will be placed in 

                      parking spaces only.  If the parking area is full of used cars, there will be no space

                      for the snow”.

Response:    Mr. Whitcomb stated that, as is expedited at the New Country Motors facility in Hartford, the snow is removed from the site and not piled up on the premises.  
           Mr. Dean Gustafson stated he would like to address comments stated in Dr. Klemen’s  
           Correspondence dated January27, 2015.  Mr. Gustafson stated that impacts to the vernal pool threshold and critical terrestrial habitat have been minimized in the latest re-design.  He continued by stating that the development in the vernal pool envelope has been reduced from twenty percent (20%) to seven percent (7%) and from two percent (2%) to one percent (1%) in the critical terrestrial habitat.  Dr. Klemens does point out, correctly, that the critical terrestrial habitat calculation does not consider the floodplain/wetland restoration area.  In considering the importance of minimizing impact to the vernal pool’s critical terrestrial habitat, the applicant is willing to remove the wetland restoration area from the proposed plan at the discretion of the Commission.  If the Commission still sees value in retaining this mitigation area, the applicant will provide assurance that the grading activities in the area will be directed during construction to ensure that the area maintains a saturated soil condition and does not create areas of inundation that could provide decoy pools for migrating wood frogs.
            Mr. Gustafson stated that even with the reduction of the development to seven percent (7%) in the vernal pool envelope, the proposal is still considered non-compliant with the Calhoun and Klemens “Best Development Practices”, which recommends zero (0) encroachment in the vernal pool envelope.  Mr. Gustafson stated that the applicant does not dispute that the development will have some effect on the wood frog population and recognizes that there are challenges associated with trying to quantify such impact due, in part, to the lack of survey information from the breeding season.  He continued by stating that, in the applicant’s opinion, it is still possible that this vernal pool can remain a viable breeding habitat post development.  Use of the “Best Development Practices” document to assess pre-development and post-development vernal pool impacts is not intuitive and it can be confusing.  Mr. Gustafson stated that it was never his intent to interpret the “Best Development Practices” to the betterment of the proposed development.  He continued by stating that he sincerely appreciates Dr. Klemens’s comments which clarified proper use of the document and appropriate ways to interpret it as a useful assessment tool.  

Mr. Gustafson stated that it is possible that the small vernal pool includes a portion of a larger population of wood frogs, considering wood frogs can migrate up to fifteen hundred feet (1,500’) or more from their breeding pools.  Wood frog breeding could occupy the larger wetland system south of the pond which is off the subject property and the large marsh wetland west of the site (Wetland 2) as well as the surrounding terrestrial habitats.  As such the seven percent (7%) impact to the vernal pool envelope may not result in as significant an impact to the larger possible wood frog population. 

With respect to the proper delineation of the wetlands on the subject property, Mr. Gustafson stated that he is confident that all wetlands boundaries have been properly identified and delineated and they

are accurately depicted on the proposed plans that have been submitted for this application.

           Mr. Usich inquired as to benefit of abandoning the proposed wetland mitigation/restoration area with regard to the wetlands.

Mr. Gustafson responded by stating that the intent of the proposed mitigation is to provide an appropriate level of enhancement to the wetland system that surrounds the subject property. The proposed development will not result in any direct wetland impacts, but there will be encroachment into the upland review area (URA) that has the potential for impact.  The proposed enhancements would provide compensation for the unavoidable impacts into the URA.  He continued by stating that the applicant still sees value in the proposed floodplain restoration and enhancement to the Nod Brook riparian corridor for reasons which have been stated in the application and the applicant’s response to earlier comments.  Mr. Gustafson stated that the applicant recognizes that there are challenges with the location of the proposed floodplain/wetland restoration area as a result of the proximity to the vernal pool habitat.  He continued by stating that the concern is the impact on the critical terrestrial habitat and the wood frogs. If the proper hydrology is not provided in the proposed floodplain/wetland restoration area, there is the possibility of creating a “decoy” pool which may not allow for the appropriate breeding of wood frogs, therefore, resulting in an adverse effect on the wood frog population.  Mr. Gustafson stated that the applicant is comfortable removing the proposed floodplain/wetland restoration area if the Commission sees the value in its removal because of these concerns. That being said, the applicant still sees value in retaining the proposal, but recognizes the care that needs to be taken during construction.
Mr. Applefied stated that this application is complex and it has numerous issues which are being discussed. He continued by stating that he needs additional time to absorb and understand the issues.  
Mr. Applefield inquired if the applicant understood that Dr. Klemen’s issue of concern was the creation of a “decoy” pool as a result of the creation of the proposed floodplain/wetland restoration area.

Mr. Gustafson responded by stating that the issue is two (2) fold.  The proposed floodplain/wetland restoration area would be in close proximity to the vernal pool and it is in the critical terrestrial habitat.  The second issue of concern is to ensure that the hydrology of the proposed floodplain/wetland restoration area does not create inundation areas of “ponding” water that could create a “decoy” for wood frogs that are breeding in the early spring.
Mr. Applefield inquired if the applicant believes that the floodplain/wetland restoration area can be restored without creating a “ponding” of water.

Mr. Gustafson responded by stating that, provided the area is not over excavated or excavated too deep into the original underlying topsoil, he is comfortable with being able to state that no significant “ponding” areas or “decoy” pools would be created.  He continued by stating that he would have to work very carefully with the excavation operator to ensure that this would occur.  There are challenges but it can be done.  Mr. Gustafson stated that the Commission needs to recognize that Dr. Klemen’s comment with regard to reducing the critical terrestrial habitat is a valid comment. 
In response to Mr. Applefield’s question with regard to when the “filling” on this property occurred,

Mr. Gustafson stated that there is no precise date.  He continued by stating that there is a broad range of time documented in aerial photographs that were reviewed. It appears that the “filling” occurred most likely in the 1970’s and 1980’s.  He continued by stating he suspects that most of the “filling” was a result of the excavation of the pond.  There is also aerial photography documentation indicating that the straightening of Nod Brook occurred prior to 1934.  The spoils from the dredging of Nod Brook most likely impacted the area associated with the proposed floodplain/wetland restoration area.
Mr. Applefield inquired if the aerial photographs from the 1970’s indicated that the area proposed for restoration was filled at that time.

Mr. Gustafson responded by stating that the aerial photographs are not of good enough quality to make that assessment.

Mr. Applefield, addressing Mr. Whitcomb, asked for clarification of the statement with regard to the reduction of stormwater  runoff volume during the two (2) and five (5) year storm events, and an increase of in volume for the ten (10) year storm events.
Mr. Whitcomb responded by stating that there would be a reduction in the volume and the rate for the two (2) and five (5) year storm events and an increase in volume for the ten (10) year storm event based on a twenty-four (24) design storm, that never truly happens, but is a design that is based on a certain amount of rainfall that occurs in certain intensities during a twenty-four (24) hour period.
Infiltration which decreases the volume of stormwater runoff is based on a rate of five (5) inches per hour over the twenty-four hour period for the two (2) and five (5) year storm events.  For the ten (10) year storm event, there is a much larger volume that comes into play.
In response to Mr. Applefield’s question, Mr. Whitcomb stated that the two (2) year and five (5) year storm events are approximately ninety-eight percent (98%) of the storm events that occur.

Mr. Applefield inquired if it would be sufficient to capture the initial one inch (1”) of rainfall runoff.

Mr. Whitcomb responded by stating that the initial one inch (1”) of rainfall would be treated by the soil in the rain gardens.  All of the paved areas will direct runoff into the five (5) rain gardens.  He continued by stating that the soil in the rain gardens acts like a filter that treats the rainfall prior to going through the hydrodynamic separator. The hydrodynamic separators will then remove any substances that can flow through the soil media filter, such as oils, greases, or other fluids before they are discharged.
Mr. Applefield inquired as to how thick is the soil at the bottom of the rain gardens. 
Mr. Whitcomb responded by stating that the minimum depth is one (1) to one and one-half feet (1½’), and this design is in compliance with Connecticut standards.  He continued by stating that the soil is a sand mixed with organics (loamy sand or sandy loam) which is compacted to ensure that the plants  have a good, deep root base.  The roots are good paths for drainage and for the uptake of nutrients.
Mr. Whitcomb, in response to Mr. Applefield, stated that the size of smallest rain garden is approximately five hundred (500) square feet.  He was unsure about the size of the largest rain garden, but stated he will get that information for Mr. Applefield. He continued by stating, in response to Mr. Applefield, that the planting soil is the filter.  The rain gardens are approximately one foot (1’) deep, with approximately one half foot ( ½’) to three quarters feet (¾’) holding the water quality volume which will subsequently settle through the soil filter.  When there is a large storm event in which there is an excess of stormwater, there is a two foot (2’) diameter doomed inlet drain that allows any excess stormwater, which is considered clean as a result of the first flush being located in the depression of the rain garden, to flow into the inlet drain, which then flows through the hydrodynamic separator where it is treated before entering the detention basins and eventually discharged. There are only two (2) areas where stormwater runoff is not captured by the rain gardens.  These areas are located on the northern property line.  The stormwater in these areas is captured in two (2) catch basins which are down gradient and the stormwater is then treated by hydrodynamic separators before it is discharged to the existing storm system located in the state right-of-way. In order to maintain the groundwater hydrology for the vernal pool, the drainage for the proposed rain gardens located in the southern portion of the subject property are designed to flow to the detention basin located in the center of the subject property. This was done to ensure the discharge remains in the same hydrogeologic area of the vernal pool.
Mr. Applefield inquired if there is a ten (10) year storm event, will the stormwater from the infiltration basin outflow.

Mr. Whitcomb responded by stated that stormwater will outflow from the infiltration basin to where it currently discharges from the existing development.

Mr. Applefield expressed concerns that the stormwater discharge that outflows toward the proposed restoration/mitgation area could influence the “ponding’ issue discussed earlier.

Mr. Whitcomb stated that there will always be some discharge at a low volume, but for very small storm events such as the two (2) year, there should not be any discharge from the detention basins and it should be less than what currently discharges over land as stormwater runoff.  With the proposed development design there should be less discharge than what currently exists for both the rate and volume for the two (2) and five (5) year storm events.  These calculations were determined by computer modeling and are included in the Stormwater Management Report, revised January, 2015.
Ms. Dean stated that she understands that there are three (3) issues of concern. The first issue concerns the appropriate delineation of the wetlands.  Ms. Dean stated that she does not have any issues with the conclusions that the wetlands have been delineated appropriately.  The second issue relates to stormwater runoff.  Ms. Dean stated that she does not have any concerns but would suggest that there could be a condition of approval that requires that rain gardens be checked after large storm events and that there is a requirement for maintenance to occur on a certain frequency. The third area of concern relates to the wood frogs/”critters”.  Any development will impact “critters”, which is certainly permissible under law.  Ms. Dean is requesting that the applicant speak to issue of the “critter” protection or to what extent that “critters” are impacted to a degree that it is reasonable.

Mr. Gustafson stated that he has addressed the issue in his statements earlier this evening.  He continued by stating the Commission does have some challenges in quantifying potential impacts.  Mr. Gustafson stated that they do recognize that there will be an effect on the vernal pool habitat as a result of the proposed development of seven percent (7%) impact of the vernal pool envelope, but he does not have sufficient information to state exactly how much of an impact it will be.  Based on recommendations from Calhoun and Klemens, any impact in the vernal pool envelope will have some effect on the vernal pool population, in this case mainly wood frogs.
Ms. Dean inquired if wood frogs are an endangered species, there are other developments along Route 44, West Main Street, which are also routinely impacting wood frog habitat so has it become accepted in order to have commercial business along this corridor.

Mr. Gustafson responded by stating that as a result of the wood frogs use of vernal pools, which are habitats that are in peril and decline, the population of the wood frog is in decline.  Regarding the local importance of the wood frog, Mr. Gustafson stated that he does not have enough information to address this question.
Ms. Dean inquired if other developments along Route 44, West Main Street have interfered to some extent with wood frog populations.

Mr. Gustafson stated that in regard to the subject property the wood frog population has certainly been effected.  The critical terrestrial habitat surrounding the vernal pool has approximately forty-five percent (45%) of the area developed. There is only a relatively small portion of this that results from the development on the subject property.  There have been development pressures on Nod Brook and Wiggins Brook from the development of Nod Brook Mall, Walmart and the car wash.  He continued by stating that the vernal pool resulted from excavation activities that historically occurred on the subject property.  Prior to circa 1970 the vernal pool did not exist. It most likely existed as a saturated wetlands system and it was not necessarily a breeding environment for wood frogs in the past.
Mr. Regan clarified, in response to Ms. Dean, that it was the excavation of the pond that created the vernal pool.
Mr. Gustafson added, in response to Ms. Dean, that he does not know what the original intent was for the creation of the pond.  He continued by stating that in Wetland 4, which is in close proximity to the pond, there are dredged spoils and soil profiles that provide evidence that the area was artificially created.  That does not diminish the importance of the habitat as a result of existing for a significant amount of time and providing a breeding habitat for wood frogs.  The entire condition of the habitat needs to be considered when determining the value of the vernal pool.

Ms. Dean stated that it is her understanding that the subject property has been heavily altered by man over a period of time as a commercial site.  She continued by asking for confirmation with regard to the subject property being altered from its natural state.

Mr. Gustafson stated that the subject property has been altered beyond the limits of the pavement and the buildings that currently exist on the subject property.  Historically, there has also been a lot of soil alteration on the subject property.  Nod Brook was channelized and straightened, and the pond was excavated with dredged spoils being spread out over some of the floodplains wetlands and surrounding areas.
Mr. Regan stated that as a result of the application review process, the proposed footprint of the development has been reduced in order to be more responsive to the current state of the subject property.  In the re-design, the proposed development in the vernal pool envelope has been reduced from twenty percent (20%) to seven percent (7%).  There is approximately a two-thirds (2/3rds) reduction of the impacts to the vernal pool envelope. He continued by stating that the question is whether the applicant is making a reasonable use of the property and is the applicant reasonably protecting the wetlands. In his opinion, with the constant re-design of the proposed development, this has been accomplished.

Mr. Gustafson added that alternatives were considered and were provided in the applicant’s analysis. 

The proposed development has been scaled back to the point where if the development gets scaled back any further, it will not be financially viable for the applicant.  If it was possible, the proposed  plan would eliminate all development within the vernal pool envelope to be compliant with the “Best Development Practices” document but it would not provide a viable project if this was to be required.
Mr. Regan emphasized that this is a commercial property on Route 44, West Main Street, of which the applicant is trying to make a reasonable use while still protecting the critical wetlands. 

Mr. Applefield asked Mr. Whitcomb to address the process for snow removal from the subject property.

Mr. Whitcomb responded by stating that, as is done in the New Country Motors facility in Hartford,

the vehicles are consolidated on one side of the parking lot.  The side of the parking lot without any 

vehicles is then cleared.  Once that side is cleared, the vehicles are moved to the other side of the parking lot and the remaining area is then cleared.
Mr. Regan stated that O’Neill Chevrolet/ Buick utilizes this same method for snow removal.  He continued by stating that, in the case of  New Country Motors, a snow removal firm is employed to remove any excess snow off-site.
Mr. Applefield requested confirmation from the applicant that there is still sufficient room to accomplish this process given the reduction in the number of parking spaces that is proposed.

Mr. Regan responded by stating that this is not a dense packed parking lot.  This is a standard parking lot and it will allow plenty of room to move vehicles temporarily in order to clear the snow on the parking lot.  Mr. Regan confirmed Mr. Applefield’s statement that there will be times when snow will be moved off-site and other times when the snow will be moved around on-site and left to melt.
Mr. Applefield, referring to the Department of Environmental Protection (DEP) “Wetlands Advisor” newsletter dated March 1982 that supports the two foot (2’) rule, inquired if this was the document that Mr. Gustafson relied on when he determined the wetland boundaries.
Mr. Gustafson responded by stating that the main point of the document is that it provides proper classification of disturbed wetlands or disturbed soils and when they are classified as wetlands and when they are not.  He continued by stating that the two foot (2’) and three foot (3’) rules are “rules of thumb” that were developed in concert with the Department of Environmental Protection at the time, as well, as the Soil Conservation Service.  It stems from whether a filled wetland is still classified as a wetland and is the soil supporting an aquic moisture regime that can support a functioning wetland system.  The facts that were identified in the March, 1982 newsletter are still valid to this day.  The two foot (2’) and three foot (3’) rule is used, in concert with one’s best professional judgment, when examining a soil profile to determine, through soil modeling, whether the soil is still exhibiting an aquic moisture regime or not.
Mr. Applefield inquired as to what depth into the soil Mr. Gustafson tested to determine whether the aquic moisture regime existed.

Mr. Gustafson responded by stating that he examined the top two feet (2’) of the soil profile to determine if there was soil modeling exhibiting an aquic moisture regime.

Mr. Applefield stated that there is no language in the Connecticut State Statutes or the Town of Avon Inland Wetlands & Watercourses Regulations that suggests that only the top two feet (2’) of soil needs to be evaluated when determining whether there is wetland soil present.  He continued by stating that there is nothing suggested in the language that states that if an aquic regime exists two feet (2’) underneath soil, then it is not a wetland.
Mr. Gustafson responded by stating that the science behind the definition of a wetland is whether or not the soil is classified as poorly drained or very poorly drained.  Mr. Gustafson stated that the language is suggestive, in an indirect way, because the science of interpreting soils to determine the hydrology relies on soil classification methods to determine whether the soil still exhibits an aquic moisture regime.

Mr. Applefield stated, it his understanding, that Mr. Gustafson had concluded that there is poorly drained soil underneath the top two feet (2’) of soil.  He continued by stating that the March, 1982 newsletter, the “Wetland Advisor”, that was submitted by the applicant, which contains language that is not found in either the Connecticut State Statutes or the Town of Avon Inland Wetlands & Watercourses Regulations, can be considered a “guidance” document and not a “rule”.  It is a “rule of thumb”.
Mr. Gustafson confirmed Mr. Applelfield’s statement, but clarified that the information in the March, 1982 “Wetland Advisor” document is still utilized by soil scientists throughout Connecticut in their practice of determining whether a soil is classified as a jurisdictional wetland in Connecticut.

Mr. Gustafson stated, in response to Mr. Applefield’s question, that to his knowledge he is not aware of the information contained in the “Wetland Advisor” being currently under review. The science of interpreting soil hydrology and whether soil is poorly drained or very poorly drained is still associated with whether the soil is supporting an aquic moisture regime.

Mr. Applefield inquired if a wetland was filled illegally, and now contains two feet (2’) of fill on top of the wetland soil, is the area now not classified as a wetland?  That is the issue that is before the Commission this evening.
Mr. Gustafson responded by stating that this is a legal question but it is very likely that the area was filled prior to being regulated.

Mr. Applefield stated that there appears to be inconsistency as to the probability of when the wetlands were filled.

Mr. Gustafson responded by stating that he had provided some dates, 1930’s and 1970’s, both of which pre-dates the Commission’s jurisdiction.

Mr. Applefield stated, for the record, that he is not suggesting that the wetlands were illegally filled.

He continued by stating that, he understood Mr. Gustafson’s previous statement to mean that the aerial photographs that date back to the 1970’s that were reviewed were to unclear to make a determination about the area that had been filled.  He continued by stating that there is no information suggesting what happened to the dredged spoils from Nod Brook that date back to the 1930’s.  Mr. Applefield suggested that the idea that as long as there is two feet (2’) fill over wetland soil creates a perverse incentive, and suggests that in this situation a wetland is not considered to be a wetland.  
Ms. Dean stated that, with regard to the Army Corp of Engineers or the Department of Energy and Environmental Protection, there is the potential for legal ramifications for individuals who fill wetlands, although she clarified that she does not know of any particular cases in Connecticut.
She continued by stating that without a determination that there was illegal filling, she stated that she does not see how anyone can say that drilling would have to be done on a property to determine if there are wetland soils below the two feet (2’) to three feet (3’) of well-drained soils.
Mr. Applefield stated that he disagrees with Ms. Dean’s statement.
Mr. Thier inquired as to what kind of vehicle maintenance will be performed on the subject property.

Mr. Whitcomb responded by stating that there will be no vehicle maintenance performed in the parking lots.  All vehicle maintenance will be performed within the proposed building which will include a wash bay utilizing recycled wash water.  The discharge from the wash water will be hauled off site by a licensed hauler.  A separate room in the proposed building will house any substances, such as oils, and it will have its own exterior door for loading and unloading.
Ms. Dean inquired as to what other permits are required for the proposed project.

Mr. Whitcomb stated that a construction stormwater permit is required and possibly a miscellaneous vehicle wash water permit.   It has not yet been determined if a stormwater permit will be required for the operation of the facility. 

Mr. Gustafson added that if there is no direct wetland impact, the Army Corp of Engineers does not have jurisdiction as defined under the Federal Clean Water Act.
Mr. Prete, resident at 58 Meadow Ridge, stated that the applicant has recognized and responded to issues of concern but has not addressed the issues with regard to “mitigation” and “satisfaction”.

He continued by stating that the residents of the community hired an expert, Dr. Klemens, to share his expertise with the Commission and applicant this evening.  He continued by stating that he has noted the concerns with rain gardens that have the potential to clog, and snow removal.  He continued by stating that he is concerned with the potential for permanent damage.  Mr. Prete continued by stating that in his opinion the applicant is trying to “squeeze a bigger project into a smaller spot”.  Quoting from the March, 1982 “Wetland Advisor” issued by the DEP, Mr. Prete stated “Due to the variability of filled and graded areas, it is difficult to determine without detailed site analysis what fill thickness would remove a particular area from consideration as a wetland”.  In his opinion, there was no detailed analysis.  He continued by stating that he has concerns with the amount of trees that will be removed, the exfiltration rate as it relates to the lined rain gardens and why the Town of Avon has not delineated all the wetlands in the Town.  Mr. Prete questioned who would be responsible if there was any damage to wetlands.

Dr. Klemens stated that he is a conservation biologist who co-authored the “Best Development Practices” manual with Dr. Calhoun.  He continued by stating that many of the issues that he had raised in previous correspondence addressed to the Commission have been resolved.  There is general agreement that the subject property is an esker that is located directly in a surrounding wetland system that has high levels of wetland dependent wildlife, such as various types of salamanders, wood turtles and ribbon snakes.  Although Route 44, West Main Street is a commercial corridor, adjacent to it there is a very large and diverse wetland system.  In comparing the existing development that surrounds the subject property to the proposed development, Dr. Klemens stated that there is the question that activities were allowed when there were no real wetlands concerns so why not allow activities now.  He continued by stating that the danger in this concept is if one does not integrate new information we do not move forward.  There is a progression of understanding that the subject property provides.  Dr. Klemens stated that the development just to the west of the subject property is in line with the disturbed area on the subject property.  Dr. Klemens stated that the issue of concern is what is happening on the narrow upland peninsula that is surrounded on all sides by wetlands and a vernal pool.  He continued by stating that he agrees with Mr. Gustafson with regard to the fact that the vernal pool has an anthropogenic (influenced by man) origin and is not the issue.  He continued by stating that the majority of wetlands in Connecticut have an anthropogenic quality.  What is important is that the vernal pool has functioned as a vernal pool for a long period of time.  It is really the vernal pool that is at the heart of this entire discussion, and whether it will be protected sufficiently.  There has been a lot of discussion with regard to the “Best Development Practices” manual, and the reduction of the intrusion in the vernal pool envelope from twenty percent (20%) to seven percent (7%).  What there hasn’t been a lot of direct discussion about is that, in its present condition, almost fifty percent (50%) of the forested habitat surrounding the vernal pool has been lost to development.  When you are dealing with the situation in which almost fifty percent (50%) of the surrounding forested habitat has been lost, along with the potential to increase the impact within the vernal pool envelope, a biologist would consider this a tipping point on a population of wood frogs.
Dr. Klemens continued by stating that the biological data regarding the size of the population is not available.  The applicant assumed that this vernal pool is a Tier 1 vernal pool and assumed it had at least twenty-five (25) distinct wood frog egg masses. Dr. Klemens stated that his concern is that the wood frog population has only fifty percent (50%) of the critical terrestrial habitat available.  If you start altering the vernal pool envelope, there will be impacts to the wood frog populations.

Dr. Klemens stated that wood frogs are special “critters” that are unique with regard to wetlands and wetland systems.  They have a very unique role in nutrient cycling (import/export) in the vernal pool systems.  The water quality parameters in the wetlands will be changed due to the loss of the wood frogs.  Unlike many of the other wetland dependent species, court cases (River Sound Development, LLC case) and science have substantiated that the loss of the wood frog population will result in changes to the wetland.  Dr. Klemens stated that the survival of the wood frog population is “squarely” in the hands of the Inland Wetlands Commission.  Since the Avalon Bay decision, there has been conflicting and troubled information about the issue of how far the Inland Wetlands Commission can go to protect wetland dependent biota (animal and plant life within a particular habitat, region).  In the case of the wood frog, the link is very clear that the loss of the wood frog population will result in changes to the wetland. Dr. Klemens stated that the applicant has indicated that there will be an impact to the vernal pool envelope, although the applicant has not quantified this impact.  In his opinion, Dr. Klemens stated that the impact will be larger than what the applicant is assuming as a result of the critical terrestrial habitat already being fifty percent (50%) impacted.  There is no data available regarding whether or not the wood frogs are breeding within the larger wetland.  Dr. Klemens stated that this information would be important to know in order to make a decision.  It may be possible that this vernal pool is the only location in which the wood frog is breeding within the immediate area.  Lastly, Dr. Klemens stated that he would suggest that there should be no development in the vernal pool envelope or any more impact to the critical terrestrial habitat.  In his opinion, there is a very large developable area on the subject property that could be utilized without doing environmental damage.  Considering the applicant’s own data, Dr. Klemens stated that in his opinion the proposed development will result in an unreasonable impact to a very important wildlife species, which plays an important role on the functions of the wetlands as a whole.
Dr. Klemens suggested that a reduction of development in the vernal pool envelope and within the critical terrestrial habitat is possible and should be considered to avoid environmental damage to the vernal pool.  Dr. Klemens stated that there is ample room to develop the subject property and still preserve the vernal pool.
In response to Ms. Dean’s question, Dr. Klemens stated that there is no opportunity on the subject property to create a mitigation project that would offset any loss to the wetlands.  He continued by stating that the limiting factor is the amount of upland forest which is restricted to the esker.  Dr. Klemens stated that there can be a certain amount of impact to vernal pools, but when fifty percent (50%) of the critical terrestrial habitat has already disturbed, there is not much more room for additional impact on the subject property.
In response to Ms. Dean’s suggestion of the possibility to re-forest within the critical terrestrial habitat, Dr. Klemens stated that he suggests that re-foresting would be recommended, but impacting the vernal pool envelope is ill-advised.  Dr. Klemens stated that the forest is so valuable on the esker that creating a wetland in this area would not be as biologically valuable from a vernal pool perspective as it would be to leave it in its current state.  If a wetland was created in this area, the critical terrestrial habitat would not be used in the same way that it is now.  The limiting factor is the lack of forest.

Ms. Dean inquired if the Town has ever allowed an applicant to create more forest, improve wetlands, or create mitigation on a site other than an application’s subject property.

Mr. McCahill responded by stating that there has never been any off-site mitigation approved, only on-site mitigation.  There are challenges and problems that can occur with coordinating off-site mitigation as Ms. Dean has suggested.  Mr. McCahill did state that the Town has required on-site mitigation to include the creation of vernal pools.
Ms. Dean stated that she is inquiring about this option as it may be a way to resolve this issue without  the risk of having the proposed project denied.  
Dr. Klemens stated that the issue is the amount of development proposed on the subject property.  Dr. Klemens stated that there is a large commercial property that basically parallels the subject property just to the west.   The question is does the Commission want the proposed development to extend towards the surrounding wetlands.  The subject property is certainly developable without intruding into the wetland system.  In his opinion, any proposed development should conserve the natural resources of the subject property.

Mr. Applefield, addressing Dr. Klemens, asked for an explanation of the importance of the forest habitat to vernal pools.

Dr. Klemens responded by stating that there are two (2) rings of forested habitat around a vernal pool.  The first is the vernal pool envelope that extends one hundred feet (100’) around the vernal pool.  The first one hundred feet (100’) provides the leaf litter that feeds the vernal pool.  The leaf litter breaks down and releases nutrients into the vernal pool. A biotic soup is created which is taken up by the wood frogs and it eventually gets converted to bio-mass.  The wood frogs then move the bio-mass back out to the forest system as (little wood frogs), where most of them get eaten by other animals.  If the wood frogs cease to go into the vernal pool, the vernal pool will load up with nutrients with no way for the nutrients to be removed from the vernal pool. He continued by stating that the next one hundred feet (100’) to seven hundred fifty feet (750’) is the critical terrestrial habitat.  This is where approximately ninety-five percent (95%) of the vernal pool population of salamanders and wood frogs live.  Why vernal pools are so imperiled as systems, is a result of the fact that they contain a very specific wetland type, and the wetland is tied to having a significant amount of plant habitat associated with it for the vernal pool to function.  Vernal pools have obligate species and the wood frog population has a critical ecological role in the forest.  That is why the “Best Development Practices” was developed. Dr. Klemens clarified that he is not suggesting that the proposed development be eliminated, just reduced.
Ms. Dean inquired, hypothectically, what would be the impact to the wetland system, and the forested area, if the vernal pool was filled and the wood frog population was eliminated entirely.

Dr. Klemens responded by stating that the wood frogs would not be functioning in the vernal pool. He continued by stating that he does not know if the wood frogs are using the nearby wetlands.

Ms. Dean inquired what would happen to the surrounding wetlands if the vernal pool was eliminated.

Dr. Klemens responded by stating that we do not have enough information to answer Ms. Dean’s question. Dr. Klemens stated that without the wood frogs in the vernal pool there would be a complete change in the water chemistry and there would no longer be transfer of the nutrients.
Ms. Dean, understanding that the vernal pool affects other resources and eco systems, asked what would be the impact if the vernal pool was eliminated entirely.

Dr. Klemens responded by stating that, if the vernal pool was eliminated, the vernal pool population would be lost.  He added that he does not know what the impact would be to the overall wetland system if the vernal pool was eliminated. Dr. Klemens stated that, in this scenario, there would be significant negative impact to the vernal pool if the wood frogs were eliminated. 

In response to Ms. Dean’s question, Dr. Klemens stated that, in his opinion, there is a high probability

that the wood frog population in the vernal pool would be eliminated with the proposed development
because of the fact that fifty percent (50%) of the critical terrestrial habitat has already been impacted.
There is no clear evidence of the current size of the wood frog population.

Mr. Thier stated that Dr. Klemens had stated that most of the wood frogs get eaten.  Who eats the small wood frogs?
Dr. Klemens responded by stating snakes, birds and shrews.

Mr. Thier inquired what effect would the removal of this food source have on the snakes, birds and shrews.  

Dr. Klemens responded by stating that there will be less food. He continued by stating that the probability of eliminating the other species is unlikely.
Mr. Kurt Wiener, husband of Dolores Wiener, owner of the subject property, inquired as to where the wood frogs came from.  He continued by stating that when the house on the subject property was first built, there was no vernal pool or pond, but there was a significant amount of open area. He suggested that he would like to know why the wood frogs can’t go back to where they came from if the vernal pool gets impacted. He continued by stating that he does not understand how such a small vernal pool and the wood frogs could have such a significant effect on the larger areas of Nod Brook and Wiggins Brook.

Mr. Davison, Wildlife Biologist, stated he had submitted correspondence addressing the amphibian and reptile survey that he had conducted on the subject property.  
Ms. Dean inquired if Mr. Davison concurs with the statement that there is a high likelihood that the wood frogs will be decimated by the proposed project.  

Mr. Davison responded by stating that, in his opinion, he does not have enough information to concur with this statement.  He continued by stating that the larger issue, is that the applicant is lacking the data with regard to the size of the wood frog population as a result of the egg masses not being counted at the optimum time to determine abundance and productivity.  Without understanding that, one cannot understand the extent of the wood frog population.  He continued by stating that he also did not have information regarding any near-by wood frog populations. If there was evidence that there were other locations in close proximity to the vernal pool where the wood frogs were breeding, the vernal pool on the subject property could be impacted and the wood frogs could be preserved in this wetland system.  If this is the only breeding pool within this wetland system, the impact would be more significant.
Mr. Davison stated that whether the wood frog will be eliminated with an additional one percent (1%) loss in the critical terrestrial habitat or a seven percent (7%) loss in the vernal pool envelope, would have been better evidenced with a more precise egg mass data collection.  Generally speaking, if a vernal pool was located in a completely undisturbed landscape, the one percent (1%) and seven percent (7%) impacts would not be considered a significant impact.  Every vernal pool that is approaching the fifty percent (50%) developed threshold within the critical terrestrial habitat is experiencing stress and low populations of wood frogs.  The actual size of the existing wood frog population is a significant missing piece.  Adding another one percent (1%) impact to the critical terrestrial habitat and a seven percent (7%) impact to the vernal pool envelope that is already in stress will likely result in a decrease in the wood frog population.  Mr. Davison stated that he does not have enough information to determine if the wood frog population in the vernal pool will be eliminated with the proposed development. Mr. Davison stated that late March or early April would have been the optimum time to collect the egg mass data.  If the research was conducted during that time, there would have been a better understanding of where other breeding pools may have existed.  Mr. Davison stated that with the proposed development there will very likely be a decrease and an impact to the wood frog population.
Mr. Thier stated that the adverse of Mr. Davison’s statement is that there is not enough data to imply that a decrease or impact to the wood frog population will happen.

Mr. Davison confirmed Mr. Thier’s statement. 

Mr. Applefield stated that to the extent that there is an impact, will it be irreversible?

Mr. Davison responded by stating that if there is additional stress and reduction to the existing wood frog population the impact will be irreversible on the subject property. 

In response to Ms. Dean, Mr. Davison stated that the impact could be reversible if the subject property was replenished with trees.

Mr. Ponziani, resident at 74 Meadow Ridge, stated there appears to be some credit given to the applicant for reducing the proposed project from the original design.  He respectfully disagrees with this sentiment.  Mr. Ponziani stated that, in his opinion, the project was extremely oversized to begin with.  He continued by stating that this is a very large project on a very small piece of land and has a significant increase in the impervious pavement proposed for the subject property.  Mr. Poniziani stated that if a proposed project is four (4) times too big for a parcel and is reduced by half, it is still two (2) times too big for the parcel. That being said, the applicant should not be applauded for this type of reduction.  
Mr. Ponziani stated that it is the responsibility of the Inland Wetlands Commission to determine which of the experts that have spoken and provided reports are more credible.  He continued by stating that it is the applicant’s burden to “persuade” the Commission that there will not be a significant impact on the wetlands.  He continued by stating that the applicant has summarized, at the conclusion of their analysis, that there will be no significant impact to the wetlands.  Mr. Ponziani stated that it is important to review the quality of the applicant’s analysis.  He continued by stating he would like to point out some of his observations with regard to the credibility of the applicant’s experts.
Mr. Ponziani stated that the first observation is to consider the quality, depth and thoroughness of the applicant’s “investigation”.  The most significant issue is the delineation of the wetlands area.  If the delineation of the wetlands is incorrect and the area should be bigger, it may be that the upland review area, as it is shown, is too small and that the proposed project is too big for the parcel.  In his opinion, based on the information that has been provided to the Commission, the applicant has not met the burden of “taking this out of the question”. Mr. Ponziani also questioned the credibility of the wetland delineation conducted by Mr. Tom Pietras, circa 2012 and inquired why the “investigation from the applicant was not more thorough, and why the applicant was unable to corroborate Mr. Pietras’ findings with their own findings”, in order to provide answers to the Commission with regard to the wetlands delineation from the beginning of the review process.
Mr. Ponziani stated that questions were raised with regard to the timing of when the wood frog egg masses were analyzed.  Mr. Poniziani, referring to Dr. Klemens report dated December 21, 2014 quoted “The presence of this esker habitat, so configured by the last de-glaciation, jutting southward into a wetland mosaic, with wetlands on three sides, could be an important nesting area and foraging area for both box and wood turtles.  Regretfully no investigation took place in the last week of May and the first two weeks in June which are optimal turtle nesting periods for box and wood turtles in central Connecticut.  Davison erroneously attributes the time period of his surveys, June 30th- July 18th as falling within the (mid-late nesting season for wood turtles) which he states generally ends in late June to early July. This is simply not true”.  “Suffice to say, the APT surveys conducted on May 2nd and May 8th were too early in the season to detect nesting turtles and Davison’s surveys too late.  No field work was conducted by the Applicant during the critical time period (late May through mid-June) where the possibility of nesting box and wood turtle use of the esker could have been documented.  Therefore, the conclusions that the esker habitat lacks value for nesting and foraging habitat for these turtles are speculative and lack any robust corroboration”.  He continued by stating that the applicant has not provided sufficient information to allow the Commission to determine if there will be significant impact on the wetlands.

Mr. Ponziani stated that the issues of concern with regard to the vernal pool have already been discussed and there is no need to discuss them again.   
With regard to the testimony of the two (2) different points of view from the experts, Mr. Ponziani, referring to page 25 in the original application quoted “The preferred alternative meets the Project purpose and maintains a financially viable project while providing for the minimum number of parking spaces (179) required for the facility.  Any further reduction of building of parking field areas would not result in a functionally viable project.  With the preferred alternative being financially viable, capital improvements such as stormwater quality improvements and enhancement of the Nod Brook stream corridor can be made”.  Mr. Ponziani stated that the applicant previously stated that the proposed project was as small as it could be and subsequently the applicant has stated the proposed project can be made smaller.
Mr. Ponziani stated that the Farmington Valley Health District (FVHD) stated in their report dated January 29, 2015, that the applicant indicated in the revised plans that there was “no visible evidence of well or septic found” on the subject property.  FVHD’s report indicated that there is a well and septic system located on the subject property.  
Mr. Ponziani, referring to correspondence from Eileen Fielding, Executive Director at the Farmington River Watershed Association, Inc., dated December 30, 2014, quoted “we concur with several concerns raised by engineer Steve Trinkaus in his comments on Dec. 5.  To list a few examples:

· There are failures to follow guidelines in the 2004 CT DEEP Stormwater Manual and 2002 Guidelines for soil erosion and sediment control.  (We would add that even the 2004 CT DEEP Manual is somewhat dated, and we would encourage the use of more recent stormwater control guidelines available from other sources were appropriate).
· Overall runoff from the site will increase, despite all the stormwater control measures that will be installed.

· The capacity of the proposed stormwater BMPs to filter the runoff adequately may be overestimated.

All of these conditions would contribute to flooding, silting, and degraded water quality in Nod Brook.”  “Overall, the site is less than ideal for a development that will increase impervious surface so close to stream and wetlands.”  

In conclusion, Mr. Ponziani stated that, in the opinion of the residents of Meadow Ridge, the  proposed project is “an extremely large over-burdened project for this parcel” and it will have a significant impact on the wetlands.  Most importantly, Mr. Ponziani stated that the applicant has not met its burden to show the Commission that there is no significant impact on the wetlands and has conceded as much by virtue of the applicant’s comments with regard to the wood frog population.

In his opinion, the Commission has no choice but to deny the application.

Ms. Dean stated that it is her understanding that the Commission does not have to determine that there is no significant impact from the proposed project.  She continued by stating that there can be a significant impact in coordination with a balancing analysis that makes the determination appropriate.  She continued by stating that wetlands have been filled and applications have been approved in Connecticut based on this logic.  Ms. Dean is not suggesting that these wetlands be filled, but the Commission certainly has the ability to approve an application when the appropriate balancing has been met.
Mr. Ponziani stated that he respectively disagrees and stated, if there is significant adverse impact to these wetlands, that this Commission has no choice but to deny the application.
Mr. McCahill stated that there is language in the Connecticut Statute addressing the fact that the Commission should determine that there are no other prudent and feasible alternatives.

Mr. Ponziani stated that there was a feasible alternative presented by Dr. Klemens that he, personally, would have no objection to.

Mr. McCahill stated that the issue is “who” decides what is feasible and prudent is the charge of the Inland Wetlands Commission.

Mr. Ponziani stated that he does not disagree with Mr. McCahill’s statement.

Ms. Dean stated that Mr. Ponziani’s statements are well taken and that she wants to make it clear that the Commission may not agree with the legal standard of his statements.

Mr. McCahill stated that in the past wetlands have been filled and box culverts have been installed to cross over watercourses because it provided an appropriate access to property that did not otherwise have access.  He continued by stating that, with regard to this application, the wetlands are not physically being impacted.  The applicant has tried to create balance with regard to the proposed development on the subject property. 
Mr. Ponziani stated that we do not really know if the wetlands are being impacted because we do not have the delineation of the wetlands.

Mr. Bartosiewicz, resident at 5 Colby Way, stated that his concern is if the food source for the wildlife (bears, bobcats, coyotes) is removed does he have the right to kill a bear, bob cat or coyote if it enters his yard and endangers the children or pets in the Meadow Ridge neighborhood.
Mr. Thier responded by stating that he has been speaking with various state officials regarding bears and he would be happy to share the information that he has regarding “bear danger”.  Mr. Thier clarified that this concern does not fall under the jurisdiction of the Inland Wetlands Commission.      
Mr. Bartosiewicz also stated that if the application is approved and the ownership of the property changes in the future, there is the possibility that the wetlands could be totally destroyed with any new development. 
Mr. Cheyne, resident at 68 Meadow Ridge, stated that significant points have been raised with regard to the impact to the wetlands from the experts supporting the applicant and the “damaging” effects on the wetlands as stated by the experts supporting those who oppose the proposed development.   He has requested that the Commission deny the proposed project on behalf of the Town as a result of the Commission being the last line of defense.

Mr. Peterson, resident at 17 Colby Way, stated that the intrusion further into wetlands which has not been clearly defined by the applicants is very troubling to him, even if he did not live in the Meadow Ridge neighborhood.  He stated that he is concerned with the erosion of a valuable resource over time.  Mr. Peterson stated that, in his opinion, the applicant has not demonstrated the right to have the application approved.

Mr. Meyers stated that he is the attorney for the property owners which is the subject of the application before the Commission.  He continued by stating that as it has been pointed out there is a balancing test to be met.  Mr. Myers stated that he would like to put a human face on this application.  The courts have made it entirely clear, that despite all the regulations, owners still do have property rights.  The owners of the property are the surviving members, Dolores Wiener and Philip Rotondo, of the Rotondo family.  The land was purchased approximately seventy-five years ago by Dolores and  
Philip’s parents who supported the family by running the Rotondo Pizza House and was the property where Dolores and Philip grew up and came to love.  Their grandfather was an accomplished mason who applied the beautiful masonry details that were evidenced on the residence located on the subject property.  Dolores and Philip care deeply about the subject property including the pond, the brook and the wetlands.  As you can see, Dolores and Philip are elderly and in poor health.  The subject property is their most significant asset and one of their most significant expenses.  Maintenance, real estate taxes and insurance premiums exceed any income that the owners can generate from the property.  The owners concluded, with great sadness, that their only choice was to sell the subject property to reduce their expenses and to provide the funds necessary to support themselves for their remaining years.  Their love of their land led them to choose to be actively involved in the process of selecting a buyer.  For example, the owners turned down a larger offer from a large retailer, and chose not to pursue expressed interest from a chain drug store, as well as an office use that would have been far more intrusive.  They are also not interested in a multi-story office use.  When the owners were approached by this applicant, they immediately insisted on a meeting with the applicant’s soil scientist, at which Mr. Meyers was present, to judge for themselves the applicant’s commitment to the proper treatment of the subject property.  Mr. Meyers stated that it was remarkable and that he has never seen someone desiring to sell their property do as the owners did.  He continued by stating that in most cases, property owners care only about the money.  After the meeting with the applicant’s soil scientist, they chose to go forward both because of the sensitive treatment of the land, and because the quality of the New Country Motor Car Group (BMW) would be a fitting legacy on their family’s land and for the Town of Avon.  Mr. Meyers quoted briefly from a letter he received from the owners.  As expressed in the letter “when the property was in its prime appearance in the 50’s through the 70’s, it was a site of beautiful landscaped lawn and gardens.  It hurts us to see that we can no longer maintain it as it was forty (40) years ago and that it no longer provides sufficient income to cover expenses.  We now want only that the new owners will develop and maintain it so it presents a favorable appearance for the community and prospers for its new owners that would be a fitting legacy for the Rotondos”.
Mr. Meyers continued by stating that the family carefully reviewed that application pending before the Commission prior to signing the application as current owners.  They reviewed all the materials submitted by the applicant, the applicant’s experts, Town Staff comments, and comments submitted by those in opposition to the materials.  Through all the sessions of the public hearing, Dolores and Philip have listened intently to all the presentations and were grateful that the Commission reminded everyone that the Commission’s focus and jurisdiction is upon any effect on the wetlands and specifically not upon extraneous issues of light, noise and visibility from other properties.  Mr. Meyers stated that remarks from several property owners were made during the public hearing that were entirely reasonable and sincere.  Unfortunately, the Commission also heard comments that appear to have nothing to do with the preservation of natural resources and everything to do with self -interest and selfishness. We point specifically to the remarks about persistent trespassing on the subject property over many years, walking dogs there to do their business, and taking the owners fish out of the ponds without so much as asking permission to enter the property.  All of that appears to portray someone who likes the situation as it is, someone who has a nine (9) plus acre nearby property to use as his own without paying tax on it, without maintaining it, without insuring it.  The owners are confident that the Commission will disregard such expressions which have no relevance whatsoever to the Commission’s charge during the balancing task the Commission is required to perform.  The Commission also heard several property owners remark on the number of years that they have owned their adjacent properties and enjoyed the Rotondo family’s nearby undeveloped property.  Mr. Meyers stated that, if he recalls correctly, those expressions range from about nine (9) years to about twenty-five (25) years.  All of that pales in comparison to the fact that the Rotondo family has owned and cared for the subject property for seventy-five (75) years.  When the homes in the Meadow Ridge area were proposed for development, the Rotondo family took no action whatsoever to oppose the development.  Each and every owner of property in the Meadow Ridge area, even the one of twenty-five (25) years duration, chose to buy property in the area of the Rotondo property which was then zoned commercially, and has in fact been zoned commercially since Avon first enacted zoning regulations in the 1950’s.  Certainly everyone should have anticipated that there would be commercial development on the subject property, and a quick look at the regulations would make clear that several types of development far less desirable than that is before you tonight could be proposed. Having heard everything the Commission has heard, and having read everything the Commission has read, the Rotondo family has concluded that the application should be approved, not simply because they need the money for their health care to support themselves for the rest of their lives, but because it treats the land they love with appropriate respect, creates a legacy of which they can be proud and which they know their parents would have been proud.
Mr. Regan stated that the applicant would like to make some closing remarks and they would also like to add some clarifications to statements that were made.

Mr. Whitcomb stated that there was a statement made regarding the credibility of the survey that was associated with the location of the well and the septic system on the subject property.  He continued by stating that the well and the septic were not initially located by the surveyor.  The surveyor did, however, research the records at the FVHD and was told, at that time, that the FVHD did not have any records for the subject property but that that they knew there was a well and septic on the subject property.  Mr. Whitcomb stated that as indicated in correspondence received from FVHD, dated January 29, 2015, FVHD did some further research and provided the information with regard to the well and septic system.  In this respect, the survey was credible and provided all information that is normally provided on a survey including field verification.
Mr. Regan added that the well is in the wine cellar beneath the house in a concrete structure that would not have been visible to a surveyor.  He continued by stating that the well did not have a well cap that the surveyor would have identified.

Mr. Whitcomb stated that the demolition notes on the proposed plans state that the decommissioning of the septic system and the abandonment of the well has to be done in accordance with the State of Connecticut Public Health Code Regulations. 
In response to Mr. Regan’s request to clarify the record, Mr. Whitcomb stated that the proposed development on the subject property is approximately six hundred sixty-five feet (665’) from the nearest residence. There is one hundred sixty-five feet (165’) from the southern property line of the subject property to the closest residential property line.

Mr. Thier stated, for the record, that the issue of the proximity of the residences to the proposed development does not fall under the jurisdiction of the Inland Wetlands Commission. 

Mr. Gustafson stated that he takes issue with the questions regarding the quality of the wetland delineation and the information that has been provided to the Commission as part of this application.  He continued by stating that he is a Professional Soil Scientist that has been working in the State of Connecticut for over twenty-seven (27) years and has performed hundreds and hundreds of delineations across the state.  Mr. Gustafson stated that he can unequivocally state that the jurisdictional wetland boundaries that were identified on the subject property were clear and accurate.  He continued by stating that he used the standard level of care used by professional soil scientists  across the State of Connecticut and the information submitted to document the wetland delineation followed those standards. Mr. Tom Pietras, who completed that original wetland delineation on the subject property, is not here to defend himself so he indicated that he will do that for him.  Mr. Gustafson stated that he has worked with, and reviewed work conducted by, Mr. Pietras in the past.  Mr. Pietras is a highly respected professional soil scientist that has over thirty (30) years of field experience delineating wetlands in Connecticut and has the highest level of credentials as a soil scientist in his profession.
Mr. Regan stated that with regard to wetland delineations issue, the wetland delineation was conducted correctly by both Mr. Pietras and Mr. Gustafson.  He continued by stating that Mr. Applefield’s question with regard to the wetland delineation is hypothetical as to whether a filled wetland is a wetland or not.  He does not want to confuse a theoretical argument, although an interesting one at that, as to whether two feet (2’) of fill constitutes a wetland or not, with any inaccuracies as to the wetlands boundaries on the subject property.    


Mr. Regan stated that, in closing, he would like to address the standards of this application.  He continued by stating that this is a unique property that takes an extraordinary amount of time and care to develop.  The Rotondos were impressed by the applicant and the development proposed by the applicant.  This is not, by far, the most intensive development that the subject property is permitted to develop as of right.  He continued by stating that only a relatively small building is proposed for over nine (9) acres of land, with only a total of three point three (3.3) acres being proposed for development. Although there are wetland challenges that the applicant has worked to address, less than fifty percent (50%) of the property is proposed for development.  No wetlands will be filled and the applicant is not proposing to fill any wetlands.  The proposed activities are within the upland review area and that is the reason why this application is before the Inland Wetlands Commission.  The standard is clear that the proposed development is a balancing test as to whether the applicant has done the appropriate diligence that balances the proposed development on this property that is commercially zoned and the balancing of the proposed activities in the upland review area.  Any application process is a give and take.  This application has been a give and take from the very beginning of the process. The development as originally proposed had two hundred and forty-three (243) parking spaces.  The proposed number of parking spaces has been reduced to one hundred sixty-eight (168) parking spaces.   The number of parking spaces was reduced as a result of the concerns of the Commission, Town Staff and the nearby residents.  In the opinion of the applicant, prudent care for the wetlands and the creation of as good a wetlands plan as possible to develop this property for commercial use, has been provided.

With regard to the standard, Mr. Regan stated that the standard is that the applicant has to understand that the proposed development is going to impact the wetlands.  The Commission has heard testimony from the applicant’s experts, as well as, testimony from Dr. Klemens who represents those who are opposed to the proposed development.  The Commission has to weigh the testimony supporting two (2) different viewpoints.  There is no testimony provided from a third party consultant.


Mr. Regan stated that, in his opinion, there has not been testimony stating that there will be an impact to the woodfrogs.  It is unkown if any potential impact would be significant.  This Commission has to decide if the applicant has done enough to balance the needs to develop the subject property as a commercial site and sufficiently protect the wetlands.

With regard to stormwater runoff, the applicant does have third party verification from the Town of Avon Engineering Department that states the proposed plans are substantially complete and addresses water quality and peak runoffs.  


With regard to the vernal pool and the wetlands, Mr. Regan reiterated that it is a balancing test and he would ask that the Commission weigh the testimony provided for this application.


Mr. Regan stated that the applicant is credible, has proposed development of which the Town of Avon can be proud, and he is requesting approval from the Commission.

Mr. Applefield inquired as to the source of the balancing test that Mr. Regan is suggesting that  Commission use that authorizes the Commission to balance.
Mr. Regan responded by stating that the standard is the feasible and prudent alternative standard.

Is there a feasible and prudent alternative or has the applicant done enough. 

Mr. Applefield inquired if Mr. Regan is suggesting that the only responsibility of the Commission is to determine if there is a feasible and prudent alternative.

Mr. Regan responded by stating “no”, it is a balancing test.  Potential impacts to the wetlands and feasible and prudent alternatives have to be determined. Has the applicant done enough?
Mr. Applefield inquired if Mr. Regan has any specific statutory or regulatory information regarding this issue.

Mr. Regan responded by stating that the balancing test is a result of development of case law over time.

Ms. Dean added that the balancing test is also in the purpose in the Connecticut State Statutes.
Mr. Regan stated that the balancing test is addressed in the enabling statutes as well.  Mr. Regan reiterated that the activities proposed are within the upland review area and not within a wetland.  The statutory standard is different for the upland review area than for a wetland. A proposed activity would have to have the potential for significant adverse impact to the wetlands and, as suggested in the enabling legislation, the balancing of Connecticut’s resources in development. Mr. Regan stated that is the issue before the Commission this evening. 

Ms. Dean stated that she understands, although the Commission has heard testimony from lay people who may not have been consistent or correct under the legal standard, that it is difficult and is  “OK”.  She continued by stating that one homeowner stated that the homeowner’s expert had stated that this proposed activity will definitely have an” irreversible” effect on wetlands.  She continued by stating that she never heard this statement and, in her opinion, it is incorrect. It was also stated that there would be a “damaging” effect on the wetlands.  It is not clear to Ms. Dean that any expert has made such statements.
Mr. McCahill stated that it is up to the Commission to determine whether it is in need of any additional information and whether the public hearing should remain open or not.  He continued by stating that the applicant has granted the Commission an extension to continue the public hearing just a few days beyond this date.  If the Commission decides to keep the public hearing open, the Commission would have to ask the applicant if they concur with keeping the public hearing open.  The intent of the statute is to give the applicant a timely public hearing.  The authority to continue the public hearing is with the applicant.  The Commission must decide if it wants, or needs, additional information and then subsequently ask the applicant if they want to continue the public hearing.
Mr. Thier stated that he needs more time to digest the information already provided. 

Mr. McCahill stated that if the public hearing is closed this evening, the Commission has an additional thirty-five (35) days to act on this application.  Mr. McCahill suggested that if the public hearing is closed, the Commission may want to schedule a Special Meeting in between this meeting and the next Inland Wetlands Commission meeting on March 3, 2015. The Commission needs to deliberate and decide on a direction so that the Commission does not get caught up at the end of the thirty-five day cycle unable to make a decision. Once the public hearing is closed, there will be no more additional opportunity to seek answers from the applicant.
Mr. Applefield stated, it was his sense, that there was a concern expressed at the January 6, 2015 Inland Wetlands Commission meeting that the public be provided a sufficient opportunity to review  the revised application.  He continued by stating that the Commission has received comments from the public based on the revised application and he is not hearing that there is a concern that there has not been sufficient opportunity to comment on the revised application.   Given that information, he would be inclined to close the public hearing at this time.

Mr. Thier stated that additional information was submitted to the Commission from Mr. Trinkaus in support of the neighbor’s concerns.  He continued by stating that he did not accept the additional information as a result of receiving the information less than seven (7) days in advance of this meeting. If however, the public hearing is continued, the Commission will accept the information if it is received within seven days in advance of the next meeting.  Mr. Thier stated that he would prefer to keep the public hearing open. 

Mr. McCahill clarified that the information submitted tonight will not become part of the public record if the public hearing is closed tonight.

Mr. Applefield asked if the applicant objects to having the additional information be submitted as part of the record.
Mr. Thier reiterated that that as Chairman, he has not accepted the additional information in fairness to the applicant.  He continued by stating that the applicant has provided the Commission with all their information seven (7) days in advance of this meeting. 

Mr. Regan stated that the applicant has provided all the information that they have for the Commission and, it appears that the Commission has received all it is going to receive from the opposition. He stated that he would not be inclined to continue the public hearing.
Mr. Applefield stated that are two (2) options open for the Commission.  The Commission can decide to vote this evening, or close the public hearing and be obligated to reach a decision within thirty-five (35) days.
Mr. McCahill stated that he suggests that a Special Meeting may be beneficial for the Commission to help in determining its decision.

Mr. Regan stated that assuming the public hearing is closed tonight, the applicant can grant an additional thirty (30) day extension beyond the thirty five (35) days for the Commission to make a decision. Mr. Regan stated that he does not think if will be an issue for the applicant to grant an additional thirty (30) day extension if requested by the Commission.

Mr. Applefield made a motion to close the public hearing.  Mr. Usich seconded the motion.  Ms. Dean, Mr. Thier, Mr. Usich and Mr. Applefield voted unanimously to close the public hearing. The public hearing was closed at 9:40 pm.  The application will be continued to the March 3, 2015 meeting.
Mr. McCahill stated in response Ms. Dean, that if the applicant were to be denied, the applicant has the right to reapply to the Inland Wetlands Commission as a new application.

Mr. Thier made it clear that he is not prepared to vote this evening and that he will email the other Commissioners to ensure that those Commissioners, who were not in attendance for this evening’s meeting, be well educated with regard to this application prior to attending the March 3, 2015 meeting.
Mr. Usich inquired if Mr. McCahill had any issues with the delineation of the wetlands.  
Mr. McCahill responded by stating that he does not personally have any issues with the wetlands delineation.  He continued by stating that he needs direction from the Commission as to what the Commission would like him to do between now and the next meeting.

Mr. Applefield stated that there is nothing for Mr. McCahill to do at this time.  He continued by stating that the Commission will digest all the information received and it should be prepared to discuss the application at the March 3, 2015 meeting.  

Mr. McCahill stated that he will be prepared with “draft” approval conditions at the March 3, 2015 meeting if the application is considered for approval.
The Commission discussed what would be the decision in the case of a tie vote.  Mr. McCahill stated that he will consult with the Town attorney regarding the procedure for a tie vote.

           NEW APPLICATIONS:
             There were no new applications at this time.
OUTSTANDING APPLICATIONS:
There were no outstanding applications at this time.
COMMUNICATIONS FROM THE PUBLIC:

There were no communications from the public at this time. 
OTHER BUSINESS:
There was no other business at this time.
STAFF COMMENTS:

There were no staff comments at this time.

Authorized Agent Approvals:

There were no authorized agent approvals at this time.
APPROVAL OF MINUTES:  January 6, 2015
Chairman Thier asked if there were any corrections to the minutes.  There being no corrections to the minutes, Ms. Dean made the motion to approve the January 6, 2015 minutes. The motion was seconded by Mr. Usich.  The minutes were unanimously approved by Mr. Applefield, Ms. Dean, Mr. Usich and Mr. Thier.
NEXT MEETING:   March 3, 2015
There being no further business, the meeting was adjourned at 9:50 p.m..
Respectfully submitted,
Judy Schwartz, Clerk
Inland Wetlands Commission
