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THE INLAND WETLANDS COMMISSION OF THE TOWN OF AVON HELD A MEETING ON TUESDAY, JULY 7, 2015 AT THE AVON TOWN HALL.
Present were Clifford Thier, Chairman, Michael Beauchamp, Martha Dean, Bob Breckinridge, Dean Applefield, Bryan Short and John E. McCahill, Planning & Community Development Specialist.
Jed Usich was absent.
 Chairman Thier called the meeting to order at 7:02 p.m.   
           NEW APPLICATIONS:

            APPL. # 744 – Town of Avon, owner; Bruce Williams, Public Works Director, applicant: Requests within the 100’ upland review area: 1) Forest thinning in the buffer zone around wetlands and watercourses; 2) Temporary stream crossings to remove the harvested trees;

3) Installation of corduroy over an existing road through an area with wetland soils to remove harvested trees; 4) Herbicide treatment of invasive plants near wetlands.  Location: 

200 Huckleberry Hill Road, Parcel 2810200 and 491 Northington Drive, Parcel 4910491.   
Present was Eric Hansen, Consulting Forester, Ferrucci & Walicki LLC. 
Mr. Hansen stated that the proposed timber harvest for the Huckleberry Hill Recreation area         
will incorporate approximately ninety-one (91) acres.  He continued by stating that the timber harvest process begins with the forest management plan that Ferrucci & Walicki LLC has proposed.  There was a timber harvest recommended for this area at this time. Mr. Hansen stated that the main goals for this timber harvest are to maintain and improve both forest health and wildlife habitat.  He continued by stating that during the process of marking the trees for harvesting, aesthetics are considered, especially for those areas adjacent to the trails. 
Mr. Hansen stated that it was determined that there would be approximately one thousand one-hundred-forty (1,140) sawtimber size trees and approximately one thousand one-hundred-fourteen (1,114) firewood and cull trees marked for harvesting.  Mr. Hansen explained that sawtimber trees have an economic value.  The firewood trees are harvested to remove the smaller, poorer quality trees in order to release better quality trees growing adjacent to them.  Mr. Hansen stated that approximately three thousand (3,000) to thirty-five hundred (3,500) board feet can be loaded onto a log truck.  There will be approximately forty (40) truckloads to fifty (50) truckloads of sawtimber trees and approximately thirty (30) to forty (40) of firewood that will be removed from the subject property. 

Mr. Hansen stated that pockets of regeneration have already been established on the subject property.  As a result, care was taken to remove a portion of the area’s over-story to allow sunlight to filter through and enable the regeneration to continue to grow.  Diversification of age, size, and classes of trees are a focus of forest management, not only for those features but for the structural features of the trees as it relates to wildlife.  Mr. Hansen explained that structural features would include vertical and horizontal diversity.  He continued by stating that vertical diversity would include vegetation in the understory, mid-story and some semblance of an over-story.  Most forests in Connecticut have a healthy over-story.  The under-story and the mid-story are significantly missing in forests in this state.  In order to establish the under-story and mid-story vegetation, sunlight has to penetrate through the over-story. This is a focus of active forest management.
Mr. Hansen stated that there are certain species of trees that are the focus of retention and regeneration.  For example, oak trees are very beneficial in terms of timber value and for use by wildlife throughout the growing season.

Mr. Hansen stated that once the trees are marked, the next step in the timber harvest process is to have a “timber sale showing” for the loggers, mills and log buyers that operate in this region who may be interested in bidding on the timber to be harvested.  A prospectus is distributed that contains documentation with regard to volumes, maps and the showing date.  The showing consists of Mr. Hansen explaining the boundaries of the sale, a cross section of the timber, the landings, wetlands crossings, and the access point.  There is usually a two (2) week period following the showing during which bids will be received.  The property owner normally decides to contract with the highest bidder, with the foresters from Ferrucci & Walicki LLC overseeing the sale.
In response to Mr. Beauchamp’s question, Mr. Hansen stated that the estimated value for the trees to be harvested may be approximately one-hundred dollars ($100) to two-hundred dollars ($200) per one-thousand (1,000) board feet, or approximately fifteen thousand dollars ($15, 000) to twenty-five thousand dollars ($25,000) for standing timber. 
Mr. McCahill stated that the funds received from the timber sale are held in an “open space” account and are used for forest management on the various properties owned by the Town of Avon.

In response to Mr. Beauchamp, Mr. Hansen responded by stating that a timber harvest occurs generally every fifteen (15) years, depending on how significantly the trees have been previously cut.

Mr. McCahill confirmed Mr. Applefield’s statement that the Town of Avon is the applicant for this application and that the actual activities will be undertaken by someone with whom the Town enters into a contractual agreement with. Mr. McCahill also confirmed Mr. Applefield’s statement that, hypothetically, if the contractor “messes up” relative to the wetlands, the Town would be responsible for the activities.  Mr. McCahill stated that it is important to note that the contractor is required to post a bond for insurance of performance. 
Mr. McCahill stated that forestry is considered a “permitted use” as an agricultural exemption.  He continued by stating that the Town, as applicant, has not, in the past, tried to influence the Inland Wetlands Commission that a permit is “not” necessary as the proposed activities are considered a “permitted use”.  Mr. McCahill stated that there is also some debate that the skid/haul roads that are related to the “permitted use” may, or may not, be a regulated activity.  It makes more sense to come before the Inland Wetlands Commission with all the documentation to request the appropriate approval for the proposed activities.  This ensures that there is good documentation on record and the proposed plan has been endorsed by many people involved in the process. It is important to note what is stated in the Inland Wetlands & Watercourses Regulations with regard to a “permitted use”.
Mr. Hansen stated that there are several proposed activities that may fall under the purview of this Commission.  There are potentially up to six (6) crossings that will be utilized during the sale.  Crossings one (1) through five (5) will incorporate corduroy (a temporary installation of woody material, running perpendicular to the road surface which protects the streams and moist soils from the logging equipment).  
Mr. McCahill noted that sometimes the corduroy is left in place to promote the use of the existing trails for hiking and bicycling.
Mr. Hansen continued by stating that crossings numbers two (2), four (4) and five (5) will have temporary corduroy in place which will be removed once that portion of the harvest is completed.  There is existing corduroy at crossing number three (3) that will be bolstered and may, or may not, be removed at the completion of the proposed project. It may be possible to avoid crossing numbers (4) and five (5) by running roads parallel to the existing trail. Mr. Hansen stated that he wanted to ensure that the Commission was aware that this option may be utilized and is “OK” with this option.  He stated that whenever possible, he prefers to avoid running through “wet” areas.  Ideally, the timber harvest will occur during the winter, but it may be conducted during dry conditions in other seasons.
In response to Mr. Applefield’s question with regard to the possibility of wet conditions, Mr. Hansen responded by stating that the contractor is subject to the land owner, and/or the land owner’s agent (Ferrucci & Walicki LLC), to “shut down” activities due to adverse weather conditions. If the conditions do not warrant favorable harvesting or skidding conditions, the activities will be “shut down”.  The contract would then be extended for however long the activities were “shut down”.

Mr. Applefield questioned whether there is more of a concern if conditions are wet.
Mr. Hansen responded by stating that it would be more of a concern particularly near crossing number one (1).  Mr. Hansen explained that crossing number one (1) is an existing road through the wetland.  There may be as much as one-hundred feet (100’) of corduroy  employed in this area.

In response to Ms. Dean’s question, Mr. Hansen stated that the wood used for the corduroy is usually the firewood trees marked for the sale.  Firewood trees have a lower value than the sawtimber trees and frequently the purchasers will cut the firewood trees and use them as corduroy.

Ms. Dean stated that Mr. Hansen is suggesting that the purchasers have both a financial incentive, and a time incentive to avoid the wet areas.
Mr. Hansen stated that after consulting with Town Staff, the optimum location for the landing was in the vicinity of crossing number six (6).  He explained that this location was chosen for reasons of ease of skid, distance and potential neighbor concerns. Crossing number six (6) utilizes an existing bridge that will be protected by either a temporary bridge over the existing bridge, or additional decking.
Mr. Hansen stated that there are four (4) pockets of invasive plant species in the harvest area as well as outside of it. The invasive plants include Japanese siltgrass which is located in close vicinity to one of the hiking trails.  Japanese siltgrass is a very invasive grass-like plant that, once established, makes it difficult for other vegetation to grow and regenerate. It is very easily transported on hiker’s boots, by dogs, etc. Treating this area sooner than later would be advisable.  Japanese siltgrass is an annual plant that can be controlled with cutting, as opposed to treating with herbicides, before the seeds come out. Further discussion with Bruce Williams will be necessary to decide on how to treat the Japanese siltgrass.
Mr. Breckinridge questioned if herbicides are applied, what would normally be used.

Mr. Hansen stated that a glyphosate based herbicide would be used.
Mr. Breckinridge questioned the potential implications for using this herbicide in the vicinity of a wetland.

Mr. Hansen stated that the active ingredient in glyphosate becomes inactive/inert once it hits the soil.  In terms of applying the herbicide near a wetland or other waterbodies, the effect would be negligible. None of the proposed areas for herbicide applications are in a wetlands or waterbody.

In response to Mr. Breckinridge’s question, Mr. McCahill stated that the herbicides will be applied by a licensed applicator and, in the past, have been applied quite frequently on Town owned property.
Mr. Hansen stated that other invasive plants targeted to be treated are Japanese barberry, winged euonymus and multiflora rose.  Mr. Hansen recommended that all the areas containing invasive plants be treated prior to any harvesting activities so that the seeds are not transported.  Mr. Hansen stated that it is also much more difficult to control the invasive plants once the tops of the trees are felled.

Ms. Dean questioned if the herbicides kill the seeds.

Mr. Hansen stated that the herbicides kill the invasive plants. Depending on the time of the maturation of the seed, the herbicide may also kill the seed.

In response to Ms. Dean’s question, the cost of treating the invasive plants would be approximately four-hundred dollars ($400) per acre, which cost would be the responsibility of the Town of Avon.  There are approximately five (5) or six (6) acres which need to be treated.
Mr. McCahill stated that the decision to have the herbicide applications contracted out, or applied by a licensed applicator on Town Staff, would be a decision for Bruce Williams.

Glyphosate would be the herbicide used to treat the Japanese barberry (very popular for deer ticks) as well as the Japanese siltgrass.

In response to Mr. Beauchamp, Mr. Hansen explained that whoever is contracted for the timber harvest will cut the trees that have been marked by the foresters with Ferrucci & Walicki LLC, and they will do the skidding along a small access road that leads to the location designated for the landing.

Mr. Short questioned the process for choosing the contractor with regard to the contractor’s experience working in and around wetlands.
Mr. Hansen responded by stating that Ferrucci & Walicki LLC has a list of bidders in the local area that have performed satisfactory work for them on previous occasions.
Mr. Breckinridge stated that approximately five (5) or ten (10) years ago, there was a similar project along Huckleberry Hill where the downed trees were left in place for over a year.  As a member of the Avon Land Trust, Mr. Breckinridge had received numerous calls with regard to the downed trees that were not removed and were deemed unsightly. How can a situation such as this be prevented for this project?

Mr. McCahill interjected that unfortunately there were numerous personal family problems that the gentleman running the project to which Mr. Breckinridge referred, had encountered.  For a number of reasons along the way, the project came to a halt and the harvest continued much longer than expected.
Mr. Hansen stated that the contractor would be bound to the terms, including dates and time frames, specified in the contract.  If there is not a substantial reason for the work not being completed within the contracted time frame and, there is a lack of responsiveness on the part of the contractor, the bond posted as insurance of satisfactory completion of the work will be called to complete the work.

In response to Mr. Breckinridge’s question with regard to the time frame as a result of the size of the area and, to allow flexibility for weather conditions, Mr. Hansen stated that the contract will most likely be structured to allow at least a twelve (12) month period for the proposed harvest.
Mr. Hansen stated, in response to Mr. Breckinridge, that the process for harvesting the trees depends on the contractor, the equipment to be used and the structure of the contract.  Treatment types and conditions can be specified in the terms of the contract, understanding that if more restrictions are included in the contract, it may affect the the contractor’s ability to pay for the timber, as well as reduce the contractor’s flexibility to do what they have to do.
In response to Mr. Thier, Mr. Hansen stated that he marks the trees to be harvested with orange paint on at least two (2) sides of the tree.  He continued by stating that trees are also marked at the stump line to ensure that specific trees were designated to be cut. Mr. Hansen stated that there is a certain amount of trust that is assumed with regard to overharvesting.
Mr. Thier questioned how overharvesting will be safeguarded.  He continued by stating that there is no doubt in his mind that there are honorable business men, but the incentive is there to “cheat”.  In his opinion, it is not that “cheating” hasn’t been done, but that no one has been caught.
Mr. Hansen responded by stating that he will conduct weekly inspections, but there is no guarantee that a contractor is not going to “cheat” for financial reasons.
Mr. Breckinridge stated that it would appear obvious that if Mr. Hansen knows how many trees have been marked for harvesting and, there are weekly inspections, a rough estimate can be made when the contractor is paid per footboard as to how many trees were harvested.  This can be considered somewhat of a check.

Mr. Hansen stated that if there was any question with regard to the possibility of “cheating” at any point in time, the stumps could be counted.  Ferrucci & Walicki LLC has a tally of how many trees are marked for harvesting and they can conduct a stump audit at any time.

With regard to Mr. Thier’s question on overharvesting, Mr. Applefield inquired if Mr. Thier viewed this as an issue with regard to the potential impact to the wetlands.

Mr. Thier confirmed that his question related to overharvesting were not the purview of this Commission.
Mr. Applefield stated that he appreciates the presentation but is concerned that the Commission has not been provided with a map that shows the delineations of the wetlands, and that he is concerned about approving any activities without the information that is typically provided to the Commission for review.  

Mr. Hansen stated that he provided documentation obtained for the wetland delineations from the State Wetlands GIS layer.

Mr. Applefield stated that this is a problem because the State Wetlands GIS layer is not reliable.  The site should have been field delineated as every other applicant is required to do.

Mr. McCahill interjected that, in the past, activities similar to what is being proposed were considered a “permitted use”.  A field delineation of the wetlands was not required. Going forward , this is an issue for the Commission to decide.
Mr. Applefield stated that if these activities are “permitted”,  he would like to have that language provided to the Commission.  In his opinion, Mr. Applefield stated that he does not believe that the proposed activities are a “permitted use”.

Mr. McCahill stated that he will provide the language to which Mr. Applefield is referring.

He continued by stating that the Inland Wetlands & Watercourses Regulations allow “farming” as a “permitted use” , and “farming” shall have the meaning set forth in Section 1-1(q) of the Connecticut General Statutes.

Mr. Applefield stated that making corduroys is a not “permitted use” as of right.  He believes that making corduroys is a regulated activity and in order to make a decision he needs to understand where the corduroys are in relationship to the wetlands and the upland review area (URA). He continued by stating that he needs to understand what the proposed project is in relationship to those issues that fall under the purview of this Commission.

Mr. McCahill stated that they have acknowledged that the proposed corduroys are in the wetlands.

Mr. Applefield stated that the harvesting of trees can be considered a “permitted use”, but the construction of corduroys in wetlands may not be considered a “permitted use”.

Mr. McCahill stated that whether the use of corduroys is a “permitted use” is the decision of the Commission.  With regard to his experience from his attendance at Department of Energy & Environmental Protection (DEEP) seminars, Mr. McCahill stated that if you polled Commissions in other towns in Connecticut, it would be very likely that fifty percent (50%) of those polled would consider the use of corduroys as a “permitted use” and fifty percent (50%) of the Commissions would not consider the use of corduroys as a “permitted use”. The decision is up to this Commission as to how much they want to regulate the proposed activities.

Mr. Breckinridge stated that he would like a clearer understanding as to the placement of the corduroys and their potential impact to the wetlands.

Mr. Hansen, referring to crossing number one (1), stated that the corduroy would likely be removed from this area once the proposed project is completed.  The only reason the corduroy would not be removed is if it would cause more damage when it was removed.  There is currently no water that flows across the road from one side to the other.  The soil is just wet in this area.  He continued by stating that there is drainage just north of crossing number three (3), but most of the time that Mr. Hansen has been in this area he has not witnessed water in the drainages.  At the times when there may be water in these areas, skidding operations would cease.
Ms. Dean suggested that stating that “skidding operations are not permitted during wet conditions” be a condition of approval.
Mr. McCahill, referring to the documents entitled Best Management Practices for Water Quality While Harvesting Forest Products – 2007 Connecticut Field Guide –DEP  and
Timber Harvesting and Water Quality in CT – A Practical Guide for Protecting Water Quality While Harvesting Forest Products, stated that both documents suggest that skidding operations not be conducted during wet conditions.  He continued by stating that the documents are intended to guide a harvest in such a way that it minimizes any impacts.

Mr. Breckinridge questioned what would happen to the corduroys if they are constructed during dry conditions and the operations continue into the wet seasons. Are the corduroys left in place?

Mr. Hansen responded by stating that during the course of the operation, the corduroy would be removed if operations were discontinued for an extended amount of time (i.e. months).

In response to Mr. Breckinridge’s request for clarification of what the corduroys would be crossing, Mr. Hansen stated that this would depend on the individual crossing.  He continued by stating that crossing number one (1) contains wetland soils and the area is “wet-ish”.  Crossing number two (2) has a ninety degree (90°) approach, is mostly dry, and is a hard packed rocky bottom stream.  Corduroy would not necessarily be needed at this crossing, but corduroy is recommended so that crossing the drainage directly with equipment is avoided.
Mr. Hansen stated that if it rains, the water will flow around, and through the corduroy.

Ms. Dean suggested that the water and wildlife can also flow under the corduroy.

Mr. Breckinridge questioned if water could flow over the corduroy.

Mr. Hansen responded by stating that the water could possibly flow over the corduroy.

Mr. Applefield, referring to crossing number three (3), stated that the pictures that were provided show that the existing corduroy is fairly embedded and do not support the statement that water can flow underneath the corduroy.

Mr. McCahill stated that the existing corduroy at crossing number three (3) is an example of corduroy that was placed years ago. The corduroy has since decayed, but had been left in place to promote the ability for walking.  There are many old skid roads that are now trails.
Mr. Hansen stated that even with new corduroy, there will not be much water flowing under it.  In the event of a flash event, the water will be able to flow over, through or to the sides of the corduroy.  The corduroy at crossing number three (3) was constructed in wet soils and not over a stream.

Mr. Applefield, referring to proposed activity number two (2) which states “Temporary stream crossings to remove the harvested trees” and proposed activity number three (3) which states “Installation of corduroy over an existing road through an area with wetland soils to remove harvested trees” questioned whether these activities are the same, or different.

Mr. Hanson explained that the two (2) activities were separated out because of the nature of the different crossings.  Proposed activity number three (3) is referring to crossing number one (1), which goes through a wetland but is not crossing any drainage.  Proposed activity number two (2) is referring to all the remaining crossings that will be crossing drainages (stream crossings). Mr. Hansen stated that crossing numbers two (2), three (3), four (4) and potentially crossing number five (5) are stream crossings. Crossing number one (1) is the wetland crossing, and crossing number six (6) is the bridge crossing.

Mr. Breckinridge inquired if there will be any public announcement with regard to the proposed activities.

Mr. Hanson responded by stating that there were signs previously posted in the area during harvesting operations that stated something like “this area is being harvested for ‘such and such’ a purpose. If you have any questions get in touch with ‘us’”.  He continued by stating that there will be continued signage at the property as well as public announcements.  He will discuss the means of public communications with Bruce Williams.
Mr. McCahill stated that there are two (2) ways to notify the public of the proposed harvesting.  One is on the Town of Avon website and, the other is to include the announcement in the Town Council newsletter.  The decision is up to Mr. Williams as to how he would like to communicate to the public.

Ms. Dean stated that it is important for public safety to notify the public that trail conditions have changed and that there is active work being conducted.

Mr. Hansen stated that as a result of some portions of the area being heavily used by the public, it is likely that portions of the trail may be temporarily closed.  Signage would be employed to notify the public of the ongoing work.  There would not be any physical barriers employed.
Mr. Applefield referring to the “Wetlands Protection: Sedimentation and Erosion Control Measures” contained in the “Narrative: Forest Management Project On Town of Avon Property (Huckleberry Hill Recreation Area), Avon, CT”, inquired what recommendations 
from “Timber Harvesting and Water Quality in CT – A Practical Guide for Protecting Water Quality While Harvesting Forest Products” have been designed into the project.
Mr. Hansen responded by stating that the recommendations designed for the project would be the use of corduroy and bridging as opposed to “skidding’ through the wetlands.

Mr. McCahill stated that there is language in the “Best Management Practices for Water Quality While Harvesting Forest Products – 2007 Connecticut Field Guide - DEP” that would guide the forestry management program with regard to optimum minimal impact.    

In response to Mr. Short’s question, Mr. Hansen stated that supervision of the project includes a weekly unannounced visit from Mr. Hansen to ensure the provisions of the contract are being followed and that the best management practices are being observed.  Before the project begins, Ferrucci & Walicki, LLC flags the skid roads to be used during the harvest.  Mr. Hansen stated that if the flagged roads are diverted from, it would be for a good reason.  He continued by stating that he also does a crosscheck of the stumps to ensure that the correct trees have been harvested.  

Mr. McCahill suggested that Town Staff would also be involved with the inspection process and would be conducting periodic inspections. Any issues would be communicated to Mr. Hansen.
Ms. Dean asked for an explanation of the area noted as “Found Land” on the “Wetlands Review Map”.

Mr. McCahill responded by stating that the “Found Land” was unclaimed land that was found, and then claimed, by the Town of Avon through the State of Connecticut in the 1950’s.
Mr. McCahill stated that the current forestry management plan has been in place for the past six (6) or seven (7) years, but was originally initiated in the 1970’s-1980’s.  Rudy Fromm, as past Director of Public Works, had a degree in forestry and he had a keen interest in forestry management and, over time, the current document evolved.  The document has been a useful document for the development of the trail system throughout the Town.  Ferrucci & Walicki, LLC has been involved in the Town’s forestry management plan for approximately twenty (20) of the past thirty (30) years of the plan.
Mr. Applefield stated that he will be voting against approval of the application if the Commission decides to vote this evening.  He continued by stating that in his opinion all applicants have to be held to the same standard with regard to submitted documentation, to include a map of the wetlands delineated by a soil scientist. This information would be necessary for him to make a decision about whether the herbicides or the corduroys may be a problem for the wetlands.  Otherwise, he does not have any issues with the application, assuming that this Commission has jurisdiction for the proposed activities.

Mr. McCahill stated that, in his opinion, the Commission does not have jurisdiction over tree harvesting itself, as it is designated as a “permitted use” in the Town of Avon’s Inland Wetlands & Watercourses Regulations.  Agriculture is clearly inclusive of forestry to include  tree harvesting programs.  Having said that, Mr. McCahill stated that the Commission ultimately has the right to determine if a “permitted use” is a “permitted use”. It has been acknowledged this evening that the placement of corduroy, or use of skid roads,    

may, or may not, be considered a “permitted use” by this Commission.

Ms. Dean made the motion to approve application #744 to include conditions four (4) and five (5) stated in Mr. McCahill’s memo dated June 26, 2015 and standard conditions.

Conditions four (4) and five (5) are stated as follows:

4.  As an approval condition, I would suggest that “all tree harvesting work shall be done in a manner that is consistent with the Narrative as prepared by Eric Hansen, Consulting Forester, which includes recommendations from Timber Harvesting and Water Quality in CT – A Practical Guide for Protecting Water Quality While Harvesting Forest Products; and under the supervision of a Connecticut Certified Forester”.

5. As an approval condition, I would also suggest that “all tree harvesting work shall be done in a manner that is consistent with the Best Management Practices for Water Quality While Harvesting Forest Products – 2007 Connecticut Field Guide – DEP”.     
Mr. Applefield stated that the Commission should keep in mind that if the Commission votes on the application this evening, that this is the level of information we can expect from applicants in the future.  He continued by stating that it is not fair to have different standards for different applications.
Mr. Beauchamp seconded the motion.  Mr. Beauchamp, Mr. Short and Ms. Dean voted to approve the application.  Mr. Applefield, Mr. Breckinridge and Mr. Thier voted to not approve the application.  The motion was denied.

Mr. Applefield stated that it is his understanding that the applicant can come forward with additional information to supplement the information that has already been provided, and that nothing decided upon tonight precludes the applicant from doing that.
Mr. McCahill stated that this application would be terminated but the applicant could submit a new application.
Ms. Dean stated her general understanding with regard to the activities that are permitted “as of right”, is that the activities that are associated with the need to carry out the “as of right” activities are also permitted as part of the activity.  For example, crossing the wetlands, following the best management practices, would be part of the activity that is permitted “as of right”.  Ms. Dean suggested that the Commission may need legal guidance with regard to this concern.

Mr. McCahill responded to Mr. Thier’s question by stating that it would be the applicant’s decision to re-submit an application with the additional information as suggested by Mr. Applefield.
Mr. McCahill stated that he would like confirmation that the Commission is suggesting that the wetlands be field delineated.

Mr. Breckinridge stated, with regard to the wetland areas to be field delineated, that he is only concerned with the areas in which herbicides are proposed to be applied.

The Commission continued to discuss whether the proposed activities fall under the purview of an “as of right” activity or whether the proposed activities fall under the purview of this Commission.
Mr. McCahill stated that he will need guidance from the Town Attorney before this project could proceed without endorsement from the Inland Wetlands Commission.
Mr. Applefield concurred with Mr. McCahill’s statement.

Mr. Applefield reiterated that the Commission needs the applicant to provide the same information that any other applicant would provide for their review.

Mr. Thier added that the required Site Walk map should also be provided.

Mr. McCahill stated that he followed the guidance from the previous two (2) applications that proposed similar activities.  The Commission needs to direct the applicant as to the level that is appropriate for an application.

Ms. Dean stated that the Inland Wetlands & Watercourses Regulations have not changed significantly, or at all, since the time the two (2) previous applications were reviewed. 

Mr. McCahill stated that this application is much more comprehensive and complete than the last two (2) applications, which proposed similar activities, as submitted in 2005 and 2007.  Mr. McCahill stated that the typical Site Walk map was not provided as a result of the accessibility to the trail system that currently exists.  Mr. McCahill continued by adding that this Commission has made decisions in the past on whether wetland delineations are absolutely required.  For example, the Avon Water Company and Connecticut Water Company have used the best documents that were available and, had submitted wetland information that was not field delineated.   He stated that it has been clearly acknowledged that the corduroy crossings and bridge crossing are activities proposed in the wetlands.
Mr. Applefield stated that it may be an option for the applicant to submit an application and acknowledge that the proposed activities are in the wetlands without the benefit of the wetlands being delineated by a soil scientist.

Mr. McCahill stated that there have been applications reviewed by this Commission that have used the Town’s wetlands map as a resource.  The Town’s wetlands map can provide fairly reasonable information as it relates to the location of wetlands and watercourses.  The map may not provide clear lines, but a clear line is not necessary for this application.
Mr. Thier stated that once the Town made the decision to submit this application to this Commission and, the Commission made the motion to vote on it, the Commission decided on the issue of its authority and treated this applicant as it would any other applicant.
Mr. Short suggested that the CT Statutes, as well as guidance as to what activities associated with the “as of right” activities would be allowed “as of right”, be provided not only for the re-submission of this application, but for all future applications.
Mr. McCahill stated that he will seek legal guidance on this issue and on herbicide applications.

Mr. Applefield stated that the question is whether the application of herbicides can be considered under the purview of those activities that are “as of right”.
Ms. Dean stated that this would be considered as an agricultural “as of right” activity.  In accordance with the Federal Hazardous Waste Law, a product applied for its intended purpose in the course of conducting farming, does not require a permit.  It is not the disposal of a hazardous substance.

Mr. Applefield stated that he is not suggesting that applying herbicides is not legal.  The question is whether you need a permit for applying herbicides in a wetland.

Mr. Beauchamp stated, in his opinion, that the use of the corduroys is environmentally safe and they make a lot of sense.  He continued by stating that the Commission should focus on what is being proposed…that is cleaning up the forest.  He continued by stating that in his opinion the Commission is over-regulating the proposed activities and that this will create an additional cost to the Town.

Mr. Thier stressed the point that it is important for the Commission to be consistent with the standards expected for every applicant.  In this regard, it would be less likely that the Commission’s decisions could be subject to a law suit.  

Ms. Dean stated that this application proposes activities that have a public purpose, are maintenance activities and, as a condition of approval, they will follow the best management practices. 

Mr. Thier stated that this application is not being held to a higher standard than previous applications to this Commission.  He continued by stating that consistency is important and there is information that was not provided that has, in the past, been provided for previous applications.
Ms. Dean stated that, to her knowledge, this Commission has never been presented with an application proposing forest maintenance, using existing roads and corduroys, using BMP suggested by the State of Connecticut, to manage and maintain a natural resource in its natural condition.  Her question is how this application is being treated differently, or how is a separate standard being created.  The public expects the Town to use its resources wisely with regard to hiring experts. Holding this applicant to a standard of commercial development for the proposed development near wetlands is a totally different situation.  The activities proposed in this application intend to preserve, restore, and maintain natural resources.
Mr. Thier stated that once the decision was made by the Town to submit this application to this Commission, it became the Commission’s responsibility to treat this application as any other application submitted to it, as consistently as possible.
Mr. Hansen questioned what the Commission would need provided to it to make the Commission understand, and feel more comfortable, with the application.  

Mr. Applefield responded by stating that the Commission would need a field delineated wetlands map showing the upland review area (URA) and where the proposed activities are in relation to the wetlands, watercourses and URA.

Ms. Dean suggested that the wetlands delineation map should be limited to the specific crossings and areas proposed to be treated with herbicides and, not inclusive of the entire ninety-one (91) acres of the subject property.
Mr. Breckinridge concurred that the Commission should not be creating the perception that one applicant is being treated differently from the standard previously set.
Mr. Short stated that this application differs from previous applications in that the vast majority of the proposed activities are activities permitted “as of right”, with the exception of the use of corduroys.

In response to Mr. Breckinridge’s question, Mr. Short stated that this application was presented to this Commission as a courtesy.

Mr. McCahill stated that the Inland Wetlands Commission has the authority to determine whether or not proposed activities are permitted “as of right”. 

Mr. Applefield stated that this application was not presented as a courtesy.  It was presented as an application for which the Commission votes.

In response to Ms. Dean’s statement, Mr. Hansen confirmed that all of the crossings and the areas in which herbicides will be applied are either within the wetlands or the URA.

Ms. Dean stated that if the assumption is made that all the proposed activities are within the wetlands or the URA, why would the Commission need a map delineating the wetlands?

Will anything new be learned if the wetlands are delineated?  Let’s make a decision understanding that the BMP will be employed and included as a condition of approval.
Mr. McCahill stated that he will get additional guidance from the Town attorney with regard to activities that are permitted “as of right”.  He continued by stating that any additional information provided will be as clear as possible and, that a Site Walk map that complies with the regulations, will be provided.

Mr. Short questioned that if the Town is conceding that all the proposed activities are within the wetlands or the URA, is it necessary for the applicant to provide a wetlands delineation map of the entire parcel.
Mr. Applefield, speaking only for himself, stated that he needs to see a map delineating the wetlands so that he can clearly understand what he is approving.

Ms. Dean stated that it is not necessary to require a map delineating the wetlands when Mr. Hansen has acknowledged that all the proposed activities should be held to the standards of what is regulated in the wetlands or in the URA. Why would the Town need to spend additional money for this purpose?

Mr. Breckinridge stated that he has concerns with the amount of area that will be treated with herbicides.

Mr. Short stated that he would like clarification as to what specific areas the Commission is going to require the applicant to field delineate.  From a time management and, a financial aspect, he would suggest that the areas to be delineated should be limited to the proposed crossings and the proposed locations to which the herbicides will be applied.

Mr. Thier stated that the wetland areas to be field delineated should be the areas closest to the proposed activities.

Mr. McCahill stated that, practically speaking, it would be difficult to delineate a portion of the wetlands and have a reference that will provide the accuracy that the Commission would expect without a formal survey.  He continued by stating that they will consult with a soil scientist to determine what would be the best way to approach this question and how to get the best information for the Commission, perhaps without the delineation of the wetlands.  It may not be prudent to delineate the wetlands in approximately ninety-one (91) acres without a formal survey.

Mr. Thier stated that he agrees with Ms. Dean’ s point that if the applicant acknowledges that all the proposed activities are within the wetlands or the URA, this Commission can proceed without a delineated wetlands map.  If however, this is not the position of the applicant, the Commission would need more precise information.

Mr. Applefield stated that he would suggest that if the Town has a sense that “thinning” is an activity “as of right” for which no permission from this Commission is needed, then the Town can decide it will not field delineate the wetlands in the entire approximately ninety-one (91) acres.  The Town, in turn, could identify the areas around the corduroys, which Mr. Applefield suggests could be triggering jurisdiction from this Commission.  He continued by stating that it depends on how the Town views what its requirements are.

Ms. Dean questioned whether the regulations can be amended to permit activities “as of right”, if it is determined, after consulting with the Town attorney, that the use of corduroys on existing haul roads is a permitted use for the activities associated with tree clearing.
Mr. McCahill stated that he will consult with the Town attorney on the concerns discussed this evening.

Mr. Hansen stated that he would like to ensure that he can provide the information that will satisfy the Commission.  He continued by stating that, besides the herbicide areas, he is not sure whether a field delineated map would appear any different than what has already provided to the Commission.  The streams that will be crossed are shown on the Wetlands Review Map, as well as, the areas that will be crossed.  The description has been provided in the supporting documentation. Mr. Hansen stated that the areas designated for the herbicide applications can be easily delineated with GPS and additional flagging. 
With regard to a wetlands map, Mr. Thier suggested that Mr. Hansen review applications that have been submitted to the Inland Wetlands Commission in the past.
Mr. Breckinridge requested that documentation on herbicides be provided from an authority, such as literature from the Department of Energy and Environmental Protection.  What Mr. Breckinridge’s own research indicated is that the use of glyphosate is questionable. He would like a better understanding of the use of herbicides.

Mr. Hansen stated that there are herbicides, including glyphosate, that are specifically formulated for aquatic applications.

Mr. McCahill stated that it has been suggested that a soil scientist be consulted to provide the level of information that will satisfy the Commission.

Ms. Dean suggested that another motion be made to vote on the proposed tree harvesting activities (activities #1 through #3).  Activity #4 (related to the use of herbicides) would be withdrawn until further information has been provided to the Commission.  This would permit the proposed project that requires months and months of planning, to move forward without delay, while the issues of concern discussed this evening, are being resolved.

In response to the question regarding the timing of the herbicide applications, Mr. Hansen stated that it is easier and more effective to control invasive plants early, and it is more cost effective if the herbicides are applied prior to the tree harvesting. He continued by stating that he is not implying that herbicides can’t be applied after the tree harvesting commences, but for the reasons just noted, he would recommend the herbicides be applied prior to the trees being harvested. 
Mr. Breckinridge questioned whether this Commission has jurisdiction over permitting the use of herbicides.
Ms. Dean reiterated that the Commission could vote on the proposed project, with proposed activity #4 (related to the use of herbicides) withdrawn at this time, so that the project could keep moving forward.

Mr. McCahill stated that the Commission has the authority to approve only proposed activities # 1 through #3 and, also has the authority to deny proposed activity #4.

Mr. Thier suggested that the process may not be delayed at all, if there is a failure to give even a partial approval this evening. 

Mr. Hansen stated that typically he would like to have an approval prior to distributing any prospectuses.
A discussion followed with regard to whether a new motion should be made as Ms. Dean has suggested, based on the criteria previously discussed.
Mr. Applefield stated that in his opinion, the Commission has not been prepared to approve this application this evening, based on the documentation provided, assuming that “thinning” is permitted “as of right”. He continued by stating that at best, all the Commission could approve this evening is that the proposed crossings and the proposed corduroys are “OK”.
Mr. Applefield stated that the information regarding the locations of the wetlands are not articulated very well in the application.  In is his opinion, Mr. Applefield stated that the Town should re-think how it wants to approach the Commission.  He appreciates Ms. Dean’s efforts to keep the proposed project moving forward, but reiterated that the application does not state that the applicant acknowledges that all the proposed activities are within wetland areas and is requesting that the Commission proceed on that basis.  He continued by stating that, in his opinion, the application does not state that “thinning” is an activity that can be conducted “as of right” and we are not seeking approval from the Commission. To the contrary, it is indicated in the application that “thinning” is an activity that they are requesting the Commission to approve. If the Town wants to take a different position and submit a new application, he is prepared to review the new application at a special meeting and prior to the regularly scheduled September 1, 2015 Inland Wetlands Commission meeting.

It was suggested that it may be difficult to secure a quorum for a special meeting in August and/or for the Town to be prepared with additional information.

Ms. Dean made a motion to approve application #744 to include proposed activities #1, # 2 and  #3, subject to recommended conditions #4 and #5 stated in John McCahill’s memo dated June 26, 2015, and striking proposed activity #4 (herbicide treatment of invasive plants near wetlands) with standard conditions,  and without prejudice. Mr. Short seconded the motion.

In response to Mr. Thier’s question, Mr. McCahill stated that there have been applications in the past where the Commission has approved some of the proposed activities and denied other proposed activities.  
Mr. Applefield questioned if it is the Commission’s position that proposed activity #1 is regulated, as it is included in the motion that the Commission is being asked to approve.

Ms. Dean responded by stating that there is an application before the Commission and, a motion to approve it as stated.

Mr. Applefield stated, it is his opinion, that if the Commission approves activity #1 that it is, by doing so, asserting jurisdiction over that activity.  He continued by stating that an activity is either a regulated activity that requires a permit, or it is not. 
Ms. Dean responded by stating that Mr. Applefield’s statement may, or may not be true. She continued by stating that opinions have been stated, for the record and, that all opinions do not have to be expressed or issues resolved. There is a motion on the table and the Commission should vote.
Mr. Applefield stated that it is not a matter of opinion, but a matter of the Commission going on record stating that the Commission is issuing a permit for a regulated activity that has been included in the motion.

Mr. Thier stated that if the Commission is voting on the application, it is asserting its jurisdiction.

Mr. Breckinridge stated that the Town bears the burden of responsibility by accepting the Commission’s decision.  Going forward, the Commission has jurisdiction over the proposed activities.
Ms. Dean stated that the Commission has seen situations with private applications for which the Commission accepts jurisdiction without giving up an argument that there is no jurisdiction. 

Mr. Beauchamp suggested that the discussion be terminated this evening and that it be discussed later at a subsequent meeting, so that the additional information suggested can be provided.

In order to terminate the discussion, the motion would have to be defeated, withdrawn by Ms. Dean, or the seconding of the motion would have to be withdrawn by Mr. Short.

Ms. Dean and Mr. Short stated that they will not withdraw the motion or the seconding of the motion.
There being no additional discussion, Mr. Thier asked that all those in favor of approving the application please raise their hands.  Mr. Short, Ms. Dean, Mr. Beauchamp and Mr. Breckinridge voted to approve.  Mr. Applefield and Mr. Thier voted to oppose the motion.

The application was approved as modified.

Mr. Thier questioned whether it would be necessary to consult the Town attorney with regard to the concerns regarding jurisdiction for permitted “as of right” activities.
Mr. McCahill stated that he would want direction from the Commission as to what questions it would recommend be directed to the attorney. 

Mr. Applefield expressed his concern with regard to “the waste of resources” for the Town to consult with the Town attorney on a question that the Commission has already “mooted” the answer to.

Mr. Thier stated that there is no reason to have to consult with the Town attorney with regard to this application.  He continued by stating that the Commission has accepted jurisdiction and made a decision which is now on record.
Ms. Dean stated, in her opinion, that she does not know if the statement that all the Commissioners have accepted jurisdiction is correct and, does believe that this is a question that should be discussed with the Town attorney.  She continued by stating that if the Commission is in disagreement as to whether the Town attorney should be consulted, a vote should be taken on this issue.
Mr. Thier polled the Commission as to the question of whether the Commission had jurisdiction, or should the Town attorney be consulted to determine if the Commission had jurisdiction, for the motion it just voted on.  The results were as follows:


Mr. Breckinridge: the Commission had jurisdiction; no Town attorney consult   

 


Mr. Beauchamp:  the Commission did not have jurisdiction; consult Town attorney

Mr. Thier:  the Commission had jurisdiction; no Town attorney consult

Ms. Dean:  consult the Town attorney 

Mr. Short:  consult the Town attorney

Mr. Applefield:  it’s irrelevant at this point;   no Town attorney consult
Mr. Applefield stated that the Commission should vote again if three (3) or four (4) of its members do not know if it had jurisdiction over the proposed activities just voted on.
Ms. Dean questioned whether the Commission is deadlocked on whether the Town attorney should be consulted.

Mr. Breckinridge stated that, in his opinion, Mr. McCahill should inform the Town that “tree cutting in the Town of Avon, on Town property, if it is in wetlands, comes under our jurisdiction”.  He continued by stating that “this activity is now regulated, potentially, by this Commission”.
Mr. McCahill responded by stating that there is no proposed tree harvesting in the wetlands.
Mr. Thier confirmed that the proposed tree harvesting would occur in the URA.

Mr. Applefield noted that it is “crazy” for the Commission to make a decision and then say “oh did we have the authority to make the decision”.  

It was the consensus of the Commission that the Town attorney should be consulted as to what ‘as of right” activities would be subject to the Commission’s jurisdiction for applications submitted in the future.  It was also the consensus of the Commission, that there is no need to consult the Town attorney with regard to the Commission’s jurisdiction for this application.

Mr. Applefield stated that it should also be conveyed to Mr. Williams that the application submitted this evening was not adequate.  

Mr. Hansen questioned if there are concerns raised by anyone in the public, has the issue of jurisdiction been resolved.

Mr. Thier responded by stating that the issue of jurisdiction has been resolved.  The application has been approved as modified, with conditions. The proposed application of the herbicides was denied at this time.

Ms. Dean and Mr. Applefield agreed that the applicant would have to come back before the Commission with a legal opinion that applying herbicides is an activity “as of right” or, the applicant would have to submit a new application to the Commission requesting an approval to apply herbicides.
Mr. Thier clarified that if the Town, as applicant, decides not to apply any herbicides, there is no need for the Town to come before the Commission again.  He continued by stating that the Town would also not have to come before the Commission again if, after consulting with the Town attorney, it is determined that the application of herbicides does not fall under the jurisdiction of the Commission, but is an activity “as of right”.

Mr. Hansen stated that it his understanding, that if Town staff agrees that the treatment of the invasive plants is important, and if Town staff agrees that treating the invasive plants with herbicides is the most effective method, additional mapping and documentation as to the potential negligible effects of herbicides when applied in the vicinity of a wetland or watercourse, will be provided.
Mr. Breckinridge clarified that this information should be provided from a source of authority.

Ms. Dean questioned whether a wetlands delineation map is necessary if the applicant acknowledges that all the proposed activities will be conducted at the highest standard that is required for wetlands.

Mr. Applefield stated that the applicant should be presenting information that demonstrates,  given the considerations that the Commission has to consider, that the Commission should approve what the applicant is requesting be approved.
Ms. Dean suggested that Mr. Hansen wants clarification on whether documentation from a soil scientist needs to be provided to the Commission if the applicant acknowledges that the proposed activities will occur in a wetland or the URA. 
Mr. Breckinridge stated that he wants documentation from a source of authority that it is “ok” to use herbicides in a wetland or the URA.

Mr. Applefield stated that it is not necessary to delineate the wetlands on the entire ninety-one acres.  He stated that he is concerned that the proposed regulated activities that are in proximity to the wetlands and watercourses may have the potential to impact the wetlands and/or watercourses. Mr. Applefield stated that he would like to see more precisely where the wetlands and watercourses are located.  It is up to the applicant as to how the information is presented.
Mr. Hansen, referring to the bottom picture on page 4 of the application, stated that the proposed landing area is “high and dry”.  Referring to page 5 of the application, Mr. Hansen stated that this is an illustration of the Japenese siltgrass.
OUTSTANDING APPLICATIONS:
There were no outstanding applications at this time.
COMMUNICATIONS FROM THE PUBLIC:

There were no communications from the public at this time. 
OTHER BUSINESS:
Mr. Thier stated, for the record, that no Commission member should be advancing a vote via email.  He continued by stating that voting in this manner creates complications with regard to legitimacy. 
STAFF COMMENTS:

There were no staff comments at this time.
Authorized Agent Approvals:

There were no authorized agent approvals at this time.
APPROVAL OF MINUTES:  May 5, 2015
Chairman Thier asked if there were any corrections to the minutes.  There being no corrections to the minutes, Mr. Applefield made the motion to approve the May 5, 2015 minutes. The motion was seconded by Mr. Breckinridge.  The minutes were unanimously approved by Mr. Thier, Mr. Breckinridge, Mr. Beauchamp, Mr. Short, Ms. Dean and Mr. Applefield.
NEXT MEETING:   September 1, 2015
There being no further business, the meeting was adjourned at 9:15 p.m..
Respectfully submitted,
Judy Schwartz, Clerk
Inland Wetlands Commission
