                                                                                                                               IWC 071416
                                                                                                                               PAGE 4600                                                                                                                      
                                                      


THE INLAND WETLANDS COMMISSION OF THE TOWN OF AVON HELD A MEETING ON TUESDAY, JULY 14, 2016 AT THE AVON TOWN HALL.
Present were Clifford Thier, Chairman, Michael Beauchamp, Vice Chairman, Bob Breckinridge, Dean Applefield, Bryan Short, Martha Dean, John E. McCahill, Planning & Community Development Specialist, and Joe Schwartz, Town Attorney.
Jed Usich was absent.
Chairman Thier called the meeting to order at 7:00 p.m.   
           NEW APPLICATIONS:
There were no new applications at this time.
COMMUNICATIONS FROM THE PUBLIC:

There were no communications from the public at this time. 
OTHER BUSINESS:
Enforcement Hearing: Mr. Michael Flors – 232 Avon Mountain Road (Assessor’s Map #015, Lot # 1170232); removal of mature trees/ saplings within one-hundred foot (100’) regulated area associated with the wetland(s)/ watercourse(s).
Present were the owners of 226 Avon Mountain Road and 1 Grey Fox Trail.

Mr. McCahill gave a recap of the enforcement issue associated with the Cease & Desist order that was issued on July 5, 2016.  Mr. McCahill stated that there was tree clearing that happened at 232 Avon Mountain Road.  Residents are not allowed to cut and remove trees within the one-hundred foot (100’) regulated area, without first notifying the Town.  In this case, the Town of Avon was not notified.  The issue is that there were approximately 24 significant-sized trees cut and removed within the regulated area.  Referencing the map, he described this as being approximately 40 feet in width by 150 feet in length.  Mr. McCahill stated that he did contact Attorney Tim Hollister by voice mail and that he (Attorney Hollister) is not representing Mr. Flors.  
There has been no response to date from Michael Flors. 
Attorney Joe Schwartz stated that after the Cease & Desist order was issued, within 10 days the Commission has to have a Show/Cause hearing to give the individual an opportunity to explain why he hasn’t violated the regulations.  The Statute says that there would have to be a vote to keep the Cease & Desist order in effect, or to modify it, or to terminate it.  Whatever the decision is, a notice will have to be sent out via certified mail within 10 days, and there will have to be a published notice of the decision.  After that, the Cease & Desist Order can also be recorded in the Land Records.   Additional steps involve the Town commencing litigation in the Superior Court, where they can force Mr. Flors to comply.  The Superior Court will try to work with the parties first.  If that can’t be done, the Statutes do allow penalties.  There can be a penalty assessed of up to $1,000.00 per day, or a willful violation penalty of $2,500.00 per day.  Attorney Schwartz stated that these are significant fines, much more than the zoning statutes permit.
Chairman Thier asked about the procedure for the Inland Wetlands Commission to pursue litigation.  
Attorney Schwartz responded that there is no statutory procedure for the Inland Wetlands Commission to decide whether to pursue litigation in a formal matter.  The Town Manager will decide which matters are appropriate for litigation.  If this Commission wants some say as to whether or not there should be an enforcement action, an Executive Session could be scheduled to discuss the pending litigation or it can be discussed on record tonight.
Chairman Thier asked if the Inland Wetlands Commission decided to go forward with litigation, can the Town Manager overrule the decision even if it was unanimous.  
Attorney Schwartz responded stating that the Commission can make a recommendation, and that there is no specific policy or procedure that states who has the authority.  It would have to be the Town, or the municipality, that brings the action on behalf of the Commission.  Statute 22a-44, states that the Commissioner of the municipality shall have jurisdiction to commence the action.  
Chairman Thier stated that any recommendation the Commission makes would go to the Town Council and they would vote whether or not a legal action would be taken.  
Attorney Schwartz said that the Town Council would strongly consider the Commission’s opinion given their jurisdiction over this matter.  
Mr. Applefield added that any person, for example, a neighbor, could also sue, which is authorized by the Statute.  
Chairman Thier asked if the optimal way to pursue this would be to make a recommendation to the Town Council.  
Attorney Schwartz answered that the Commission can make a recommendation to the Town Council either on the record or in an Executive Session.  

Chairman Thier asked if they need to vote to file the Cease & Desist on the Land Records.  
Attorney Schwartz answered that was correct, the Commission would need to affirm, modify, or terminate the Cease & Desist order.  If the Cease and Desist is affirmed, it is implied that it is indefinite.  

A vote was taken by the Commission to affirm, modify, or terminate the Cease & Desist order.
Martha Dean – Affirm.  Ms. Dean stated that she is stunned by the lack of response.
Bob Breckinridge – Affirm  
Clifford Thier – Chairman Thier said that he had nothing else to say.

Michael Beauchamp – Affirm 

Bryan Short – Affirm

Dean Applefield – Mr. Applefield said that he had nothing more to add.
Chairman Thier asked if anyone had anything to say in opposition to affirming the Cease & Desist order.  There were no additional comments by the Commission.

Mr. McCahill stated that on April 11, 2016 he inspected the property and noted that approximately 24 trees were removed within 50 feet of the watercourse.  He wanted to have, on the record, that his visual confirmation for the removal of the trees was April 11, 2016.  Dave Whitney, who was the consulting engineer for Mr. Flors, raised questions about how to resolve what may be a potential violation.  
Chairmain Thier asked Mr. Whitney when he became aware of the tree cutting.  
Mr. Whitney answered that he went out to the site on March 9, 2016.  Mr. Whitney told Mr. Flors that he cleared too close to the wetlands.  He advised Mr. Flors to contact Mr. McCahill.  
Chairman Thier asked if Mr. Whitney is still representing Mr. Flors.  
Mr. Whitney stated that he was not.  Mr. Whitney stated that he was working for Michael Flors at the time, and that he was at this meeting to defend his reputation if necessary.
Chris Throg Marten, and his mother Marilyn Marten, reside at 226 Avon Mountain Road.  Mr. Marten stated that the tree clearing started right after Christmas, before the end of the year (2015).  

Chairman Thier asked if they should proceed, could the penalties go back to this date of the violation (December, 2015), which is four months before John McCahill was aware of the violation.  
Attorney Schwartz stated that the court doesn’t usually award the highest penalty.  

Chairman Thier stated that, for the record, there is no one at the meeting to speak on behalf of the property owner.  

Jane Freeman, who resides at 1 Grey Fox Trail, a condominium unit in Hunter’s Run which overlooks the subject property, wanted to inquire that, if a motion was taken, would that be the end of the hearing.  
Chairman Thier answered that there would be more discussion to establish as many facts as they could.  
Ms. Freeman stated that it was unfortunate that there has been no meaningful response from Mr. Flors.  Ms. Freeman said that she hopes the Commission does vote to record the  notice of violation on the Land Records.  She wanted to point out that the ultimate goal of the Commission should be to get some kind of remediation or replanting of the site.  Ms. Freeman said that, given the pattern so far, the recording of the notice of violation on the Land Records is not likely to bring any type of response from this property owner.  To get the site remediated, the Town is going to have to take further action to force Mr. Flors to take notice.  Ms. Freeman respectfully requested a resolution from the Town to assist the Inland Wetlands Commission to remediate this site.  Ms. Freeman also stated that the legal fees, along with fines, can be recovered if the Town prevails in the legal action.
Mr. Applefield asked if Mr. Flors talked about whether or not he was responsible for the cutting of the trees.  
Mr. McCahill answered that Mr. Flors hired the people that were on site doing the work.  He (Mr. Flors) didn’t do the work himself, but he hired the tree cutters.  
Attorney Schwartz added that the owner of the property is responsible.  
Chairman Thier asked Mr. McCahill about the sizes of the trees that were removed.  
Mr. McCahill answered that the approximate sizes are 8”, 30”, 18”, 8”, 6”, 36”, 24,”, 6”, 36”, etc…  They are fairly significant-sized trees in general.  

Dean Applefield motioned to Affirm the Cease & Desist order that was issued on July 5, 2016 by John McCahill.  The motion was seconded and the vote was unanimous.

Attorney Schwartz recommended taking a separate vote to file the Cease & Desist order on the Land Records.  

Martha Dean motioned to file the Cease & Desist order on the Land Records.  The motion was seconded and the vote was unanimous.

Ms. Freeman asked if a legal description was needed for the Cease & Desist order.  
Attorney Schwartz said that if there was a Schedule A identifying the property, that would be helpful.

Chairman Thier stated that the next item is whether or not to recommend to the Town Council that they take action to initiate legal action.  
Ms. Dean asked if the Town has the ability to impose fines, replant the trees, and put a lien on the property.  
Attorney Schwartz answered that we do not have that ability.  We would need to get an injunction as it is risky to go onto private property.  There is not really any self help options that the Town could take, the best route is to start an injunction.  
Ms. Dean asked if we can serve him ex parte since there is no home on the property.  
Attorney Schwartz stated that if we couldn’t find this individual, he believes that an entity owns this property, we would be able to serve him through the register of the Secretary of the State.  If he doesn’t respond in court, we could get a default judgement which would ultimately allow us to put a lien on the property.  
Mr. Breckinridge stated that he was in favor of bringing it to the Town Council.  Ms. Dean and Mr. Short stated that they were also in favor.

Mr. Applefield inquired if there were two addresses for the site.  
Mr. McCahill said that there were two addresses.  One is the information that is filed in the land records, and the other is the Secretary of the State’s filing system where you look up an address for an LLC.
Mr. Applefield is also in favor of moving forward with bringing it to the Town Council.
Chairman Thier asked if the Commission has the authority to spend the Town’s money.  
Attorney Schwarz answered that the first step for the Inland Wetlands Commission would be to adopt a resolution to commence litigation in Superior Court.  
Mr. Applefield stated that we should leave room for penalties.  We should resolve to seek compliance with the Inland Wetlands Commission requirements.  
Attorney Schwartz said that should the Inland Wetlands Commission want to adopt a resolution to commence litigation, he suggests making a motion to adopt a resolution to commence litigation in the Superior Court to enforce the wetland regulations on the subject property.
Dean Applefield motioned to adopt the resolution.  Martha Dean seconded the motion.  Bob Breckinridge, Michael Beauchamp, Bryan Short, Dean Applefield and Clifford Thier all voted in favor.

Chairman Thier stated that for the entire length of time he has been on the Commission, he never seen anyone ignore the Inland Wetlands Commission the way Mr. Flors has.  
Mr. McCahill stated that he hasn’t seen any additional activity on the property and that there has been no additional cutting.  
Chairman Thier said that it would be nice to know who the tree cutters are and who gave them the direction.

Attorney Schwartz said that when you issue a Cease & Desist for violation of the Wetland Regulations, we are required to have this type of hearing.  If someone does not show up, Attorney Schwartz doesn’t know how it changes the facts.  
Mr. Applefield stated that Mr. Flors waived his opportunity to provide any evidence.  The only question is is how much the penalty should be and what is the remedy for the violation.

Chairman Thier asked what would happen if he went before the Town with an application for the house now, outside of the wetlands area.  Attorney Schwartz  answered that he would not be able to get the permit because of the violation that is in effect on the property.
Dean Applefied made a motion to adopt the resolution.  Bob Breckinridge seconded the motion and the vote was unanimous.

Mr. McCahill stated for clairifcation that the Town will issue a notice to Mr. Flors within 10 days by certified mail.  Attorney Schwartz answered that per the Statute a letter should be mailed and a legal notice of the decision will have to be published.

Martha Dean made a motion to close the hearing.  Dean Applefield seconded the motion and the vote was unanimous.

STAFF COMMENTS:

Authorized Agent Approvals:

Mr. McCahill had no Authorized Agent Approvals at this time.
APPROVAL OF MINUTES:  June 15, 2016
Chairman Thier asked if there were any corrections to the minutes.  Mr. Applefied had a correction on Page 4616, changing Mr. Dean to Mr. Applefield.  Mr. Breckinridge made the motion to approve the June 15, 2016 minutes as corrected. The motion was seconded by Mr. Applefield.  The minutes were unanimously approved.
NEXT MEETING:   The next regularly scheduled meeting will be on Tuesday, September 6, 2016.
There being no further business, the meeting was adjourned at 8:00 p.m.
Respectfully submitted,
Dianne Pacewicz, Clerk
Inland Wetlands Commission
