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THE INLAND WETLANDS COMMISSION OF THE TOWN OF AVON HELD A SPECIAL MEETING ON WEDNESDAY, JUNE 15, 2016 AT THE AVON TOWN HALL.
Present were Clifford Thier, Chair, Michael Beauchamp, Vice Chair, Bob Breckinridge, Dean Applefield, Martha Dean, and Bryan Short.  Jed Usich was absent.  Also present was John E. McCahill, Planning & Community Development Specialist.
Mr. Thier called the meeting to order at 7:00 pm.   
           NEW APPLICATIONS:

No new applications.
COMMUNICATIONS FROM THE PUBLIC:

No communications from the public. 
OTHER BUSINESS:
Enforcement Hearing: Mr. Michael Flors – 232 Avon Mountain Road (Assessor’s Map #015, Lot # 1170232); removal of mature trees/ saplings within one-hundred foot (100’) regulated area associated with the wetland(s)/ watercourse(s).

Mr. McCahill reported that he received an email dated June 14, 206, from Michael Flors and read it into the record….”Hello John, as you know I have ceased all construction on the above property.  I’m in the process of assessing the tree and sightline situation with counsel.  We are asking for the IWC board meeting for 232 Avon Mountain Road to be postponed until the next hearing so we can have a better understanding and direction on how we are going to proceed.”

Mr. McCahill noted his response to Mr. Flors after he talked with Town Attorney Kari Olson….” The Inland Wetlands Commission will have to discuss and decide on this request at their meeting tomorrow night, June 15, 2016.  If they postpone the hearing, the next regularly scheduled meeting is July 5, 2016.”  Mr. McCahill noted that he hasn’t heard anything else from him adding that he hasn’t heard much of anything from Michael Flors other than a couple of  emails along the way.  One email suggested that the Town use a different mailing address and one email focused more on the sightline issue, which is not an issue for this Commission.
In response to Mr. Thier’s question about the sightline concern, Mr. McCahill explained that 
Mr. Flors has concerns relating to whether he can establish the appropriate sightline distances for his driveway but confirmed that this issue/concern is not related and is not a matter for this Commission.  He indicated that the matter before this Commission is the tree cutting that occurred in the regulated setback area.
Mr. Thier noted his understanding that Mr. Flors has indicated that the tree cutting was done by the contractor who was not given authority.
Mr. McCahill noted his recollection of the initial conversation such that Mr. Flors suggested that the cutting was done in error and that he didn’t mean to cut trees that close to the watercourse; however, Mr. McCahill indicated that he doesn’t want to speak for Mr. Flors.
Mr. McCahill indicated that because he has not had any conversations with Mr. Flors other than via email, he was not sure whether Mr. Flors would attend this meeting or not.   He explained that the Town Attorney has provided two options for the Commission.  One option is to acknowledge Mr. Flors request to continue the hearing until July 5 and the other option is to issue a formal Cease and Desist notice.  He noted that he left a phone message this morning for Attorney Tim Hollister, as he (Hollister) was copied on the email received.  
In response to Ms. Dean’s question, Mr. McCahill explained/confirmed that he is not sure what representation Attorney Hollister has for Mr. Flors.
Mr. McCahill summarized the voicemail he received from Attorney Hollister earlier this afternoon noting that Attorney Hollister said that Michael Flors contacted him on Monday or Tuesday and explained his situation regarding the notice of wetland violation.  Tim Hollister is not available for tonight’s meeting and will be meeting with Michael Flors either Thursday or Friday of this week.  The email that was sent by Michael Flors was at Tim Hollister’s recommendation.  Mr. Hollister noted his understanding that work has already been done such that potential mitigation and restoration will be discussed.  Mr. Hollister also indicated that he is available for the July 5 IWC meeting.  Mr. McCahill explained that he does not have any specific information relative to a contract or agreement that may be in place for Mr. Hollister to be specifically working for Michael Flors and noted that he can only relay what little information he retrieved from today’s voicemail.  He reiterated that he has no knowledge of any agreement between Michael Flors and Tim Hollister other than Mr. Hollister is meeting with Michael Flors later this week and Mr. Hollister did suggest to Michael Flors that he (Flors) initiate an email to request that the hearing be continued to the next month.  
Ms. Dean asked Mr. McCahill to provide more information and further asked if it has been determined that he did violate the wetlands regulations.
Mr. McCahill communicated his opinion that it has been determined that he has violated the wetland regulations and noted that he should summarize the content of his notice of violation.
Ms. Dean commented that she’s wondering how Mr. McCahill made his determination because after reading this and reading the regulations she noted that it is not clear to her how we really determined that.
Mr. Applefield asked for clarification from a question that Ms. Dean asked him.  He commented that no hearing has started and the current discussion is just part of the meeting.
Mr. Thier confirmed that the meeting has commenced but no hearing is taking place. 
Ms. Dean commented that she wants to understand how Mr. McCahill determined that he was in violation.  She asked if Mr. McCahill is the only person who has made a determination at this point or if there is a broader determination.
Mr. McCahill confirmed that he is the only person to make a determination thus far and explained that he physically went to the property and observed that 24 trees of fairly significant size and documented in the photo were removed from the area in close proximity to the water course.  He explained that the wetlands had been physically delineated in the field and added that he physically used a tape measurer from the field delineations back to a point where he was very confident in determining that approximately 24 trees had been cut in what we would consider the regulated area.  He reiterated that this is his determination.  
Ms. Dean asked from within what distance of a watercourse and from what distance of a wetland.
Mr. McCahill explained that his box is fairly accurately representing the proximity of the tree clearing; it’s approximately 24 trees within the regulated setback area and the distance is within about 50 feet of the wetland itself, as indicated in his letter.
Ms. Dean indicated that her questions are how it was determined that it was a violation because there is no definition of residential in the Regulations but there is a definition in the exception section 4 exception itself about residential, it defines it, it says this is how it’s gonna be defined and it’s really unclear to me that this is not residential.  So I know there’s no residence on it now but how is it zoned?
Mr. McCahill noted that the property is currently zoned residential.

Ms. Dean asked if it is one lot.

Mr. McCahill confirmed that it is one lot.

Ms. Dean asked if the lot is smaller than the largest size of a lot allowed in the Town of Avon.
Mr. McCahill confirmed that the lot is smaller than the largest size lot allowed.
Mr. Applefield asked for clarification on the last question.

Ms. Dean asked is it a lot that is smaller that’s the language used in the regulation, smaller than the largest lot allowed permitted in the Town of Avon.  
Mr. McCahill said correct.
Ms. Dean said so it is.  So under section 4 the exemptions that would seem to be that following those exemption activities and those exemptions are for landscaping and that includes tree removal and actually allows exemptions in the wetlands themselves and in the watercourses themselves but this is in a buffer area so it wasn’t really clear to me how we even had jurisdiction to require him to notify us in advance because the exceptions require that even if he followed (filed?) an exception an unregulated activity, just one,  even if you fall into a permitted as of right activity you still have to notify us but that’s all in wetlands and in a watercourse.  This is outside of that and it’s not clear to me how we even have regulatory jurisdiction.
Mr. McCahill said ok and asked the rest of the Commission to weigh in as he feels fairly confident that it’s a violation.
Ms. Dean said that she spoke with a wetland’s attorney who is an expert in wetlands; this is on another matter that we’re working on in another town.
Mr. Thier noted his understanding but said if you’re citing somebody.
Ms. Dean said that Janet Brooks writes for the publication that we get every month and is a very experienced wetlands lawyer who says that it’s a common misunderstanding that Town’s think that upland review areas are regulated areas but they’re only regulated in certain circumstances where an activity requires a permit and part of that activity is gonna be in an upland review area, that’s one but this is something that would not require a permit even in the watercourse or in the wetlands itself.  This is happening outside of the wetlands and watercourses so it caused me because of another situation I’m involved with to look at this more and drill down on it and it’s really a question for a lawyer because it’s not clear to me that we have jurisdiction to claim that he’s in violation or to take action.  A homeowner on a residential property has the ability to remove trees and even in a buffer area there are certain activities that are allowed like farming, agriculture, residential, certain State permitted activities are allowed even in the wetlands.
Mr. Thier asked, according to this understanding, what isn’t allowed.
Ms. Dean asked what isn’t allowed.
Mr. Thier said based on your understanding and your argument tonight that we have no jurisdiction.  
Ms. Dean said I’m not saying we don’t I’m just saying it’s not clear to me that we do.
Mr. Thier said that the feeling he got from what you said is that you were saying that we don’t but.
Ms. Dean said no that she definitely did not say that.

Mr. Thier said ok but.

Ms. Dean said where do you have jurisdiction.

Mr. Thier said right and according to your understanding where would we have jurisdiction. 
Ms. Dean said all activities in wetlands and watercourses, this is Section 4.3 involving filling, excavating, dredging, clear cutting, clearing, grading, (few inaudible words) not specifically permitted by this section meaning permitted as of right or unregulated or otherwise defined as a regulated activity shall require a permit.
Mr. Thier said, so in the upland review area we have no….
Ms. Dean said let’s say somebody wants to put planters with flowers in an upland review area.

Mr. Thier said that that’s not his question.   Are you saying that any kind of construction activity or land altering activity….
Ms. Dean said those are totally different things but cutting trees is allowed as of right in an unregulated in wetlands for certain types of operations like farming and certain other types that are here for outdoor recreation.
Mr. Applefield said that neither of those apply here.

Ms. Dean said, no, I know but residential is one of them and here’s the language…I will read it for anyone who doesn’t have it in front of you.  Section 4 permitted uses as of right in non regulated uses talks about grazing, farming, nurseries, doesn’t apply…b. is boat anchorage mooring and doesn’t apply..c. is uses incidental to the enjoyment and maintenance of residential property such property defined as…it defines it right here, it’s not in the definitions section..such property…it doesn’t say maintenance of residential property or of ….or maintenance of property used as a residence…it says of residential property so there’s an argument that zoned residential…

Mr. Applefield asked what the definition is noting that Ms. Dean stopped reading.

Ms. Dean continued…uses incidental to the enjoyment and maintenance of residential property..it’s very broad…such property defined  as equal to or smaller than the largest minimum residential lot site permitted anywhere in the Town of Avon and such incidental uses shall include…and this is in wetlands, in watercourses….such incidental uses shall include maintenance of existing structures and landscaping but shall not include removal or deposition of significant amounts of material from or onto a wetland or watercourse.  Now, nothing’s been removed from or onto a wetland or watercourse here, we all agree on that….or diverse or alteration of a watercourse but landscaping is allowed.
Mr. Dean said to Ms. Dean that this is not landscaping.  
Ms. Dean said that it doesn’t say that tree removal in the upland review area is not allowed…this talks about what you can do in wetlands and watercourses.  A resident can use their property if they are not removing or depositing significant amounts of material.
Mr. Thier said that this is not a residence.  
Ms. Dean said that it doesn’t say a residence..
Mr. Thier said to Ms. Dean, you just said a residence.

Ms. Dean said it says maintenance of residential property, an owner of a residential property maintaining a residential property…so, I’m not saying that it is unregulated I’m just saying I think there’s a significant enough question here that we really should be getting legal guidance and I didn’t appreciate this before working on this other project I’m working on right now.  So I don’t mean to make things messy for the Commission, I just think there is a question.

Mr. Thier said that this would be a significant change from the way the Commission has been operating for the 15 to 20 years that he has been on this Commission.
Ms. Dean said that it could be and we could have been wrong and I could have been leading the charge being wrong all these years but I’m just saying that I’ve had to drill down this on another project and I really….to me there’s a real question here that whether we have jurisdiction in a residential property where there is no impact to wetlands or watercourses or adding or depositing or removing… 
Mr. Thier noted that the whole purpose of an upland review area is that changes to the topography of an upland review area would likely affect the wetlands.
Ms. Dean said that an expert has to say that, normally….we can’t just….because there’s a case on that and I can bring you the case if you want.  There’s a case on that, that decides it very clearly, that that’s not true....you have to have an expert show that it would have an impact.
Mr. Thier said so the burden is on the Commission to bring in an expert or the burden is on the homeowner asking…

Ms. Dean said no, that it’s only on the applicant, right.

Mr. Thier said that there is no applicant.

Ms. Dean said right but there’s no deposition or removal either….there’s cutting of trees on a residential property.

Mr. Applefield said that we’re not at a point where we’re being asked to decide whether or not there’s been a violation.
Ms. Dean said right.

Mr. Applefield said that rather than hear your argument and solely your argument I’d rather…1) have the copy of the relevant provisions in front of me so I can read them and 2) I’d rather hear from all interested parties before I make a decision about whether there’s a violation or not…so the question...

Ms. Dean said right and I don’t think we have to make a decision, do we tonight, John? 

Mr. McCahill confirmed that no decision has to be made tonight. 
Mr. Applefield said that all he’s saying is that the question of whether there’s a violation or not is really not in front of us right now.

Mr. Thier said that we have two options tonight.  John, I think you said we can (a) postpone the hearing for 30 days.

Mr. McCahill confirmed that postponement could be until the Commission’s next meeting on July 5.
Mr. Thier noted his understanding of Mr. McCahill’s comment adding that we could also issue a Cease and Desist so that no activity takes place between now and then.  
Mr. McCahill explained that currently we are in an administrative process noting that a notice of violation has been issued putting them on notice.  He indicated that he told them that we believe that there may have been work done without the benefit of a permit that may be in violation and it is his option to come here and answer to those charges.  He added that “charges” isn’t really a good word.
Ms. Dean said, right and you said “may” and everything…yeh I saw that. 
Mr. McCahill commented that there are parts of our language that are dynamically (do you mean diametrically?) opposed to the interpretation that you just made because if we look at the definition of regulated activity that goes on to very clearly say that any clearing, grubbing, filling, grading, etc. within a hundred feet measured horizontally from the boundary of a wetland or watercourse is a regulated activity.  So we do have clear statements that my findings would support that there is a violation out there and then you’re suggesting that there may or may not be this interpretation so I think it’s important that if we’re going to focus on what you may or may not see as a potential exemption, then I want to reiterate that we clearly have a definition for regulated activity and clear cutting would clearly be a regulated activity.  Mr. McCahill indicated that he just wants this on the record as the Commission begins to discuss the variables in our regulations.

Ms. Dean said that was one of her questions and asked if every tree was removed.

Mr. McCahill explained that approximately 24 trees were removed in an area.

Ms. Dean asked if it was every tree in that area.
Mr. McCahill confirmed that it was every tree in that area…every tree within an area at least 40 feet wide and 150 feet long within the proximity of a 100-foot setback related to the wetlands that were clearly flagged on the property were removed and I clearly documented that in the photos that I attached.
Mr. Applefield asked Mr. McCahill if there was also a declaratory ruling that this property was covered by the wetlands regulations, or..
Mr. McCahill explained that a Declaratory Ruling was made by this Commission back in 2004 noting that the process would have been when the Conrans owned the property and came in to divide the site.  He noted that a site feasibility plan was given to this Commission such that a house could be built on this property; he added that at that time the wetlands setback was 40 feet and the watercourse setback was 80 feet.  The applicant demonstrated that a house could be placed on the property without the need for a permit from this Commission and therefore a Declaratory Ruling was made which was forwarded to the Planning and Zoning Commission in accordance with statutory referral requirements.
Ms. Dean offered clarification that she is not arguing and is not interpreting but noted that she is saying that it seemed to her when she looked at it, assuming that there was a violation, that she suddenly thought maybe there isn’t.
Mr. McCahill noted his understanding adding that there are preliminary discussions contained in the minutes from the last meeting where he summarized his up-to-date interactions with the property and the owner.  He explained that as a result of this discussion the Commission concluded that it seemed to warrant a notice of violation and this is where it currently stands.  
Jane Freeman, 1 Grey Fox Trail, Avon, noted that this is not the hearing but asked if she could address the Commission on whether or not they should proceed to a hearing tonight. 
Mr. Thier allowed Ms. Freeman to proceed.

Ms. Freeman noted that at the last meeting she indicated that she is the closest property owner/abutter to the subject property.   She provided a visual noting that she has outlined the subject property in purple.  
Mr. Thier commented that 44 would be on the bottom of the map.

Ms. Freeman concurred clarifying that we’re talking about the rear of the subject property and noted that she is in the yellow condo at Hunter’s Run.  She noted her neighbor, Linda Weintraub, is noted in orange.   Ms. Freeman noted that she and her neighbor are the closest impacted property owners by the activity.   She noted that Ms. Dean was not present at the last meeting but added that she has met with John McCahill regarding a preliminary drawing that was brought in by Mr. Flors a couple of weeks ago.  She noted that Mr. McCahill reviewed the drawing with her to show her where he (McCahill) believes the trees were removed.  She noted that she colored in a drawing to give Attorney Dean a visual; she pointed out the watercourse, Route 44, and her location.  She indicated that the yellow line is the 100-foot setback from the watercourse, noting that any activity within that area would be a regulated activity.  She noted that the red Xs indicate where 24 mature trees were removed, located which is within the 100-foot regulated area of the watercourse.  
In response to Mr. Thier’s question regarding the house drawing Ms. Freeman explained that the drawing shows a proposed house site that he was considering; she clarified that there is no house on the site at the moment.  She added that obviously is he was going to use this house site that he would be within a regulated area and would have to come to the Commission.
Mr. Thier commented that the map shows what seems to be a driveway to a structure that doesn’t exist anymore.

Ms. Freeman confirmed that there is no physical structure on the property.

Mr. McCahill communicated his belief that there used to be a dilapidated outbuilding that existed on the property explaining that the topography used is from data collected in 1984.  He added that the structure was either removed or…
Mr. Thier noted his understanding adding that he is getting himself oriented.
Ms. Freeman informed the Commission that she retired about one year ago but explained that she was a practicing attorney in CT for 40 years. She added that she spent the entire 40 years doing planning and zoning and land use as well as environmental work.  Ms. Freeman noted that she has appeared before many commissions, such as this one, presenting and opposing applications as well as taking appeals to court.   She respectfully submitted to the Commission that there is no question in her mind that what was done is a regulated activity adding that she believes Mr. McCahill pointed the Commission to the correct section in the wetlands regulations (2.1) that has a very clear definition that clearing within 100 feet of a wetlands and watercourse (2.1 X) is defined is within your definition for regulated activity.  She noted that if the Commission has any question about whether it’s a regulated activity she respectfully submitted that the Commission should submit the question to its legal counsel.  Ms. Freeman noted that this is a simple way to handle it adding that if the Commission has been treating it as a regulated activity but have any questions in their mind that she thinks referring to legal counsel would be appropriate.  She indicated that based on her background and experience that there is no question that cutting of trees is clearing within 100 feet of a watercourse is a regulated activity.  She noted that this gentleman was required to make application to the Commission before he did any clearing.  
Ms. Freeman addressed next steps noting that Mr. McCahill indicated that he first noticed the violation in early April (April 11) and today is June 15 (about 8 weeks after initial activity).  She commented that very early after the time he went to the site Mr. McCahill apparently spoke with Mr. Flors and told him that he shouldn’t do anything further.  Mr. Flors apparently agreed not to do anything further but added that it is her understanding that there was some discussion about his going to get a soil scientist to flag the regulated area and getting a surveyor to layout and actually define precisely where the trees were removed and then to put together some kind of remediation planting plan.  She commented that it’s 8 weeks later and asked what Mr. Flors has done.  She noted he’s done nothing and that 
Mr. Flors is not here tonight even though he was invited.  
Mr. Thier addressed David Whitney, PE, who was sitting in the audience, asking if he was representing the homeowner tonight.
Mr. Whitney stated that he is not representing the homeowner, adding that he has done some work for Mr. Flors but noted that he is not currently working for him.  He added that he is present only for his own benefit to hear the discussion and make sure that everything represented here is truthful, in his opinion. 

Ms. Freeman asked the Commission to look at Section 14.4b which is the section under which Mr. McCahill issued the notice of violation.  She read aloud Section 14.4b of the Commission’s Regulations.   She noted that Mr. McCahill did the things noted in the regulation; he described the unauthorized activity and he invited Mr. Flors to attend the meeting.  She pointed out that Mr. Flors is not present to discuss the unauthorized activity; he has not provided a written reply to the Notice of Violation that was sent; and he has not filed an application for the necessary permit.  He has done nothing in response to the notice of violation and it’s more than 8 weeks after the violation.  He waited until 2 nights before the hearing to ask for a continuance.  Ms. Freeman commented that the Commission can have a hearing on the notice of violation or the Commission can proceed under 14.4a which says a written order can be issued via certified/return return mail to immediately cease activity.  She noted that Mr. McCahill indicates that Mr. Flors has already ceased activity.  She noted that a written order could also be sent ordering the condition/violation to be corrected.   She explained that if such an order is sent that a hearing would be held within 10 days and 

Mr. Flors could be ordered to appear.  Ms. Freeman read the last sentence of Section 14.4a….. “The issuance of an order pursuant to this subsection shall not delay or bar an action pursuant to Section 22a-44(b) of the Connecticut General Statutes, as amended.”  She commented that while the Commission could discuss this point with legal counsel if they feel it’s appropriate she confirmed that she’s not suggesting that this is where we are but noted that she wants the Commission to be aware, as Mr. Flors did not show up or respond.  

Ms. Dean said can we be clear, he did respond he sent you an email. 
Mr. McCahill said he did send me an email.

Ms. Dean said yes and it says that you may request, it doesn’t say you shall command.  He did one of three things one of which is respond in writing and he did respond and ask for an extension.
Ms. Freeman noted that he did ask for an extension but clarified her point that it’s been 8 weeks and he has not offered an explanation for the activity or a proposed remediation plan and has not filed any application with the Commission.
Ms. Dean said ok but she just wants to be clear, I mean maybe he’s the devil incarnate…I don’t this man and I don’t know everything about what he’s done, I think we’re looking into that now.  But what Im seeing here is that the agency has the ability to request that he do one of three things and one was to provide a written reply, it didn’t say he had to respond to each allegation but he did provide a reply and he asked for more time and he’s clearly getting an attorney involved.  So I just want to make sure that we’re clearly representing what he has and hasn’t done.  He has responded to comply to the request.

Ms. Freeman indicated that he hasn’t responded in substance to your claim that he’s violated the wetlands regulations and I think the crust of this section if he disagrees if there’s a notice of violation he should reply and tell you why he hasn’t violated the regulations.  He has given you no substantive response except I want a continuance.  You may think it’s appropriate to give him a continuance noting that she just wants to point out it’s been 8 weeks and all he’s done is ask you for a continuance.  Ms. Freeman referenced the Statute that she handed out, particularly subsection b, and pointed out that any person who commits a violation of the regulations may be subject to an action….the Superior Court in an action brought by a municipality may have jurisdiction to restrain and continue the violation to issue orders that the violation be corrected or removed and assess simple penalties and all costs fees and damages can be assessed against the violator including attorney’s fees.  Ms. Freeman commented that if you get no response or you get no satisfaction you do have the authority to go to court to bring an action to ask the court to order him to correct the violation.  You’re entitled to collect your attorney’s fees and expenses in connection with any type of legal action.  She commented that you may say isn’t that a little precipitous if he’s gotten an attorney and added that she thinks that’s for you to determine.  She communicated her view that it probably would not be inappropriate at this stage to issue a cease and desist and an order to correct and ask him to come within 10 days with some kind of plan to correct the violation.  Ms. Freeman concluded by noting that these are the panoply of options available to you adding that the Commission may want to assess options with legal counsel but indicated that there are other options other than simply continuing the hearing to next July.  She thanked the Commission for their time.
Mr. Thier opened discussion by the Commission.
Dr. Breckinridge indicated that he has no comments at this time.
Mr. Beauchamp commented that it seems like this guy is dragging his feet; a couple of days before the meeting we get an email to drag it out.  He noted his opinion that July 5 may not be a good time to have a meeting as we may not even have a quorum as people go on vacation.  He said that July 5 is a bad time to extend this matter out to and added that if there’s something that could be done before the next meeting that it should be done.  He asked what we have to lose and suggested that legal counsel be used because that is what they are there for. 
Ms. Dean said that she thinks we ought to put this off for another month and I know that from other matters that we’re involved with that it’s hard to find lawyers who do this that are knowledge in this area and that all the trials get thrown into May and June right before people go on vacation.  People are busy and they don’t get back to you and it’s hard to retain them quickly at this time of year so it can take this long to get an attorney who knows what they’re doing.  So I…
An unidentified Commission member said 8 weeks?

Ms. Dean said it takes a long time to get an attorney who’s a busy trial attorney; Tim Hollister is a busy trial attorney and Jane knows that too.
Mr. Thier asked if he was the only….

Ms. Dean said no but there are a handful of top notch land use attorneys.
Mr. Thier said that we don’t even know if he’s hired Tim Hollister.  All we know is…he doesn’t say that he’s hired an attorney.
Mr. McCahill explained that all he did was summarize the conversation adding that it wasn’t very clear.
Mr. Thier said right adding that it’s particularly vague.
Ms. Dean said ok but asked what we are going to get at this point; the trees are down.  We’re gomna get them replanted…if they’re replanted a month earlier than they would be otherwise, what does it matter at this point.  Let’s get the facts, let’s hear what’s going on, let’s look at the regulations, make sure we have jurisdiction and get this done in a methodical way.  I understand that Attorney Freeman, the esteemed Attorney Freeman formerly from eastern Connecticut, is concerned cuz she’s got a home there and this is opening up an area toward Route 44.  I understand that but I don’t see any urgency; the trees aren’t about to be taken down, they’re down and it’s about replanting and penalties and getting this straightened out.  If we take another month to get through the cracks does it really matter.
Mr. Thier asked Ms. Dean what is wrong with issuing a cease and desist now and ordering him to come back with a remediation plan.  At that time, his attorney can say no we’re not putting down a remediation plan and these are the reasons for that.  He noted that he doesn’t see the downside of….
Ms. Dean said it’s up to you; to me there’s a real question as to whether there’s jurisdiction to do that.
Mr. Thier said that if there isn’t jurisdiction his lawyer will certainly make that argument.

Ms. Dean asked if we want to be in that position…do we want to be taking…don’t we want to talk to our attorney first.

Mr. Thier said that’s been our position all along that we have jurisdiction in these instances.
Ms. Dean said in a wetlands, sure.

Mr. Thier said, no, no, in upland review areas.  I mean that’s all we do; rarely does something come to us that is in the wetlands, it’s usually in an upland review area. 
Ms. Dean said but it’s not usually just tree clearing it’s usually like installing a swimming pool, removing…doing construction and filling… 
Mr. Thier said or a driveway…. right, and tree clearing is included in that.
Mr. McCahill stated that we did deal with a past tree clearing incident on Deercliff Road.
Ms. Dean said she does remember that but it doesn’t mean that we got it right so I just thought it was worth talking to our attorney first.

Mr. Thier said that we could do that simultaneously.  
Ms. Dean said that she could route the case that’s sort of sets wetlands commissions back on their heels and says you know you guys haven’t been doing it right; I can route that to everyone…I can route it to John and he can send it out to everyone.
Mr. Their said and that would mean probably every wetlands commission in the State of Connecticut is doing it wrong and we’ve done it wrong and my reading of the relevant portions of the code differs and no one has brought this up; no attorney has ever brought this argument up before us in any of the instances where an attorney has been present.  Now, you may see something that no one else has seen and that’s fine but you’re asking us to ignore precedent and ignore the way we’ve been operating.  That’s up to his attorney to do if his attorney wants to do it.
Ms. Dean said no, not at all, I’m just saying let’s get the information; let’s get the information.  What’s the….over the next month why not get some information from our attorney, why not look at these cases.
Mr. Thier said because he’s not making that argument, you’re making that argument that we don’t have jurisdiction.  
Ms. Dean said so what, we’re gonna asset jurisdiction just because somebody hasn’t…..

Mr. Thier said because we have always asserted jurisdiction and because this is our reading of the….and Kari has met with us and she’s never once said, by the way guys you’re doing everything all wrong.

Ms. Dean said that’s not what I’m saying Cliff.  So, anyway, I’ve raised it do with it what you want, I’ve raised it.  I’ve fulfilled by obligation to the Commission.

Mr. Short asked if our option at this point is to send it to the attorney or issue a cease and desist order for him.
Mr. Their said that option A, I guess, is that we grant him an additional 30 days roughly.
Mr. McCahill noted that the next meeting is in three weeks.

Mr. Thier said ok and then we wait and hope he shows up.  Frankly, there’s no reason to think that he will show up then any more than he didn’t show up tonight.  He didn’t show up at our last meeting and he certainly knew that at our last meeting we would be discussing this.  He didn’t show up then and he didn’t even write us a letter.  Frankly, I know when I have a legal problem the first thing I do is pick up the phone and I find an attorney.  I don’t wait 8 weeks.  

Ms. Dean said that we don’t know that he waited 8 weeks so let’s be careful what we’re saying he did or didn’t do.

Mr. Thier said ok, that’s what I’m saying.

Mr. McCahill said that all we do know is that he contacted Tim Hollister on Monday or Tuesday; we don’t know if he made any other attempts.

Ms. Dean said right, that’s what we know, exactly.

Mr. Their said right, ok.  Why he didn’t call Tim Hollister 8 weeks early, we can speculate.
Ms. Dean said that we don’t know that he didn’t; maybe he didn’t get a call back, we really don’t know.

Mr. Thier said ok, alright.  Option A is we grant his request for additional time; Option B is we issue a cease and desist order and we want him to bring us a remediation plan, basically.  Bring it to John first, certainly.  He said he sees no downside in doing that and you haven’t told me what the downside is.  Someone has….first, you weren’t here but when John first confronted this gentleman his response…he blamed his tree cutters.  They got a little carried away with themselves; I think we should take that into consideration.
Ms. Dean said that doesn’t go to what our jurisdiction is.  I mean we either have jurisdiction or we don’t.  I think we ought to get to the bottom of that question and understand this case that sort of reigns in commissions for having misunderstood regulated areas and how you know…
Mr. Thier said that we could do that simultaneously.  There’s no reason we can’t ask Kari for an opinion on that question, whether we have jurisdiction or not.  If we don’t..
Mr. Short said that it seems to me that we’ve had a reading of the regulations for a really long time; it seems based on language that it’s a violation.  He said I don’t see a downside of issuing a cease and desist and having them issue a remediation plan.  If he is getting an attorney and has an attorney then he can have his attorney approach us and if he believes that we don’t have jurisdiction then they can make that argument that we don’t have jurisdiction and then we can deal with it at that time.  He said if no one else is making that argument or distinction then I don’t see a downside in issuing a cease and desist order and have them come up with a remediation plan.
Mr. Applefield said this question about whether we have jurisdiction or not, until the respondent raises some issue I don’t know that we need to independently unless its, unless we really feel like it’s that unclear, ask for some legal help.  I mean, it’s an issue that the person’s who is accused, for lack of a better word, hasn’t even raised so I don’t even know whether they agree Martha.  They may not even agree with your understanding of the rules and certainly you’re free to descend from any action the Commission takes or to express your view about how the rules work.  But I guess what troubles me a little bit is, John, the minutes from the last time show that the cutting occurred in March.  
Mr. McCahill said correct.
Mr. Applefield said and I think you went out in April.
Mr. McCahill said correct.

Mr. Applefield said and now we’ll be sliding back to July to hear from him for the first time.  I guess I’d be a little bit more inclined, Martha, to go in the direction of giving more time if  there was some indication that he came in to talk to John….I don’t know to get the remediation plan together or this guy in the back of the room is really busy so he hasn’t been able to….but there’s not…and I’m not getting a sense from whatever information we do have in front of us that there’s really an attempt being made to rectify the situation.
Dr. Breckinridge said no sense of remorse.
Mr. Applefield said I’m not saying remorse but just like…
Ms. Dean said no I agree, he’s clearly in….he’s clearly not communicative with us in response to this concern; even if we’re wrong, you’d think he would be more communicative.  I’m just saying that sometimes it takes a while to find someone who knows the law well enough to actually tell you what your rights are or aren’t.
Mr. Thier said but you know what, he could have come here this evening and asked us himself.  He could have explained his actions; he has chosen to ignore the Commission for the most part just as he did last week.  It would have been different I think if he had been here at the last meeting or come tonight and said I got somebody and promises he will have everything ready but nothing.  A two-line email is not sufficient.
Ms. Dean said that anyone who’s an attorney in the room knows that your client generally does not want to talk or be in a public setting saying anything if they don’t know what their rights are under the law.  They just generally do not want to be there without an attorney or representation; that’s not a good plan.  
Mr. Thier said that and anybody in the room would have gotten an attorney back in March or April.

Mr. Applefield said to be fair to him he didn’t get the “nov” until May so it’s been about a month for him and he did cut…he did stop.

Mr. McCahill said right and the issue is that….
Mr. Applefield said that he also feels like, to some degree, Cliff, as you’re saying, we start the process and we issue him an order.  He gets to come, he gets to make his case, he gets to argue, you know if he wants to make the argument you’re making.  He gets to do whatever he…but it initiates the process and I kinda feel like it’s our obligation to initiate it on our time frame and not say, well….I mean he didn’t even say, look, I’ve hired an attorney, my attorney can’t come and so we’re requesting a continuance because the lawyer I hired has a con….something like that.  I mean it’s…we don’t even know that Tim.

Mr. Thier said no, that would be reserved for the following meeting 
Ms. Dean said that she thinks Dean is right…we start the process.
Mr. Applefield said that he would…I guess that’s why I would suggest that we issue the order because it starts that process and maybe Hollister then contacts us and says 10 days is too soon I want a continuance but at least then we know he has a lawyer; he’s gonna be responding to what we’re doing and it’s not like we’re just waiting for him so we can initiate the process.

Mr. Beauchamp asked if we need to make a motion.

Mr. Thier said yes we would but we’re looking for a cease and desist order and an order to prepare and submit a remediation plan, yes?
Mr. McCahill suggested that rather than trying to find a date when everyone is available that we should target the already scheduled July 5 meeting date.  He addressed timing of the cease and desist notice, if moving forward with a July 5 meeting date, such that it would be issued on June 27 and he would be compelled to come to the July 5 meeting.  Mr. McCahill noted that this is his recommendation rather than trying to come up with an alternate meeting date.  
After a discussion by the Commission about dates when all the members would be available for a meeting other than July 5, Mr. Thier suggested that a meeting be scheduled for Thursday, July 14, which is approximately 4 weeks from tonight.  Mr. Thier asked 
Mr. McCahill what the key dates are for a meeting held on July 14.
Mr. McCahill explained that a cease and desist would be issued on July 5 for a meeting to be held on July 14.  He further explained that the Commission must hold a hearing within 10 days of the issuance of the cease and desist notice.
In response to Mr. Thier’s question about an order to produce a remediation plan, Mr. McCahill, referencing his letter/notice of violation dated May 23, 2106, indicated that it contains language that notes the likelihood of the Commission requiring an accurate survey to establish the limits of the regulated area, as well as the need for a planting plan to mitigate, remediate, and restore the subject area.  He explained that the cease and desist would indicate that he must/shall provide those items.  
Mr. Thier asked if we can communicate to him to give him plenty of time to hire the necessary experts to do the survey work needed about the removed trees.  
Mr. McCahill asked for clarification on whether he is to provide an advanced warning of the coming cease and desist.  
Mr. Thier said that he thinks giving advanced warning that we are looking for certain information is not unfair and gives him plenty of time to hire perhaps Mr. Whitney and maybe Mr. Klein.
Ms. Freeman suggested that the Commission make a motion and then adopt and approve the motion to serve as a way to notify him. 
Mr. Thier noted his understanding.
Mr. McCahill stated that on July 5 he would send a cease and desist and schedule a meeting for July 14 at 7pm.  He noted that the language content of the critical paragraphs of the Notice of Violation letter have been discussed and added that he is comfortable preparing the rest of the Cease and Desist Order.
Ms. Freeman pointed out to Mr. McCahill that 14.4.a, in addition to saying that you can issue a cease and desist, it says or an order to correct such facility or condition, so it seems that’s the magic language correct such facility or language by providing a remediation planting  plan or whatever.  That would really trap the language of the regulation.
Mr. Beauchamp made a motion that this Commission issue a cease and desist against Michael Flors and also require him to produce a remediation plan as per….
Mr. Applefield said as per the items that are noted on page 2 of the May 23, 2016, Notice of Violation.  

Mr. Thier asked if we want to cite section 14.  Her asked for a second to the motion.

Mr. Short seconded the motion that received unanimous approval.  

Mr. Applefield asked if the cease and desist order will state that no unauthorized regulated activity can be conducted or will it also specify that he needs to submit an application for the previous activity.

Mr. McCahill explained that he is not going to go on to the next paragraph that talks about the possible need to submit an application.

Mr. Applefield said ok, so the letter will leave it at prohibiting in engaging in any activity that is unauthorized and provide a plan with the following information.  
Mr. McCahill said correct.

STAFF COMMENTS
Authorized Agent Approvals:  
Mr. McCahill reported that he has no authorized agent approvals and noted that at this time he is not aware of any incoming applications for the July 5 meeting. 
APPROVAL OF MINUTES:  May 3, 2016
Mr. Applefield motioned to approve the May 3, 2016, minutes, as submitted.  The motion, seconded by Dr. Breckinridge, received unanimous approval. 
NEXT MEETING:   The regularly scheduled Tuesday, July 5, 2016, meeting will be rescheduled to a Special Meeting to be held on Thursday, July 14, 2016.
There being no further business, the meeting was adjourned at 8:00 pm.
Respectfully submitted,
Linda Sadlon, Clerk
Inland Wetlands Commission
