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THE INLAND WETLANDS COMMISSION OF THE TOWN OF AVON HELD A MEETING ON TUESDAY, MARCH 3, 2015 AT THE AVON TOWN HALL.
Present were Clifford Thier, Chairman, Dean Applefield, Martha Dean, Bryan Short, Bob Breckinridge, and John E. McCahill, Planning & Community Development Specialist.
 Jed Usich and Michael Beauchamp were absent. 

 Chairman Thier called the meeting to order at 7:07 p.m.   
            NEW APPLICATIONS:

             There were no new applications at this time.

OUTSTANDING APPLICATIONS:
APPL. # 741 – Philip Rotondo and Dolores R. Wiener, owners, 275 West Main Street, 

             Avon, CT; Rotondo Pizza House, Inc. c/o Dolores R. Wiener, owner, 279 West Main Street, Avon, CT; Country Realty Co. c/o New Country Motor Car Group, Inc., applicant: Requests within the 100’ upland review area: 1) Building; 2) Parking lot/sidewalk/decorative pavers; 3) Landscaping/grading/retaining wall to limits of disturbance (permanent & temporary); 4) Stormwater drainage outfalls (two); 5) Wetland mitigation areas: Location: 275 and 279 West Main Street, Parcels 4540275 & 4540279.  


Present were Thomas J. Regan, Attorney at Brown Rudnick LLP, Robert M. Meyers, Attorney at Meyers Piscitelli & Link LLP., and Kurt Wiener. 
Mr. McCahill stated that, at the February 3, 2015 Inland Wetlands Commission meeting, Mr. Regan had indicated that the applicant would be willing to grant a thirty day (30) extension to the April 7, 2015 Inland Wetlands Commission meeting if the Commission required more time to reach a decision.  He continued by stating that he has a letter of extension available this evening if needed.

Mr. McCahill distributed copies of the record Site Walk Plan, revised January 22, 2015, as a visual convenience for the purpose of the Commission’s discussion this evening.    
Mr. Applefield stated that, for the record, he would like to acknowledge his respect for the property owners and their interest in the proposed development of their property that has been in their family for quite some time, as expressed by the presentation by Attorney Meyers. By expressing this kind of interest, the owners did a service to not only themselves, but to the Town of Avon, with regard to how their property would be developed.  Unfortunately, from his perspective, Mr. Applefield stated that he is not going to be able to vote in favor of approving the application as a result of three (3) principle reasons why, what has been proposed, should not be approved by the Commission.  Mr. Applefield stated that the first principle reason is that he continues to believe that the wetlands have not been properly delineated.  There is an area that qualifies as wetland soil that has not been designated as a wetland based on the approach pursued by the applicant.  The second principle reason and, more significantly, Mr. Applefield stated that the applicant has not properly assessed the environmental impacts on the property, in particular, the population of wood frogs.  The applicant has acknowledged that the wood frog population was not assessed during the appropriate time period and, as a result, the Commission is faced with not having the information to enable it to evaluate the environmental impact of the proposed project on the wetlands.  The significance of the existence of the wood frog population is directly related to the health of the vernal pool.  Dr. Klemens’ testimony relating to this statement was uncontested.  He continued by stating that, as agreed to by the applicants experts, it is not solely a species being discussed but the species in relationship to the health of the vernal pool.  An adverse impact on the wood frogs would result in an adverse impact on the wetlands. Mr. Applefield stated that Dr. Klemens had stated that the proposed development would have a significant adverse impact on the wood frog population.  In response to this position, Mr Applefield stated that the applicant responded with “we don’t really know” and that “we don’t necessarily disagree with Dr. Klemens but we don’t agree with him…we don’t have enough information”.  Mr. Applefield stated that as a result, the Commission is left in the position of not having enough information to know what the environmental impact of the proposed project will be. Mr. Applefield continued by stating that the third principle reason for why he would not vote in favor of approving the application is a result of the applicant not demonstrating that there are no feasible and prudent alternatives for the proposed project.  There is clearly development on the subject property that can occur, has occurred and will continue to occur without impacting the wetlands.  This is a situation where there is plenty of area to be developed without adversely impacting the wetlands in the manner in which the project proposes to impact the wetlands.  More precisely, with respect to the proposed project, the original plan proposed one hundred seventy six (176) parking spaces to ensure the proposed project would be economically viable.  To the applicant’s credit, the proposed parking was reduced, and yet the proposed project is still economically viable.  He continued by stating that he is not at all convinced that the proposed project can’t be scaled back further to eliminate the uncertainty associated with the impact on the vernal pool.  Mr. Applefield stated that, in his opinion, the applicant has not demonstrated that there aren’t feasible and prudent alternatives with respect to the parking, pervious pavement and in other ways.
Mr. Short stated that he is impressed that the applicant has taken significant steps to reduce the potential impact to the wetlands and to ensure the protection of the wetlands for the proposed project. Mr. Short stated that while he still has some concerns, especially with regard to the impact of the vernal pool, at this point, they are not significant enough for him to deny the application, but that he would also like to reserve final judgment following further discussion.
Ms. Dean stated that she shares Mr. Applefield’s comments with regard to Attorney Meyers’ presentation on behalf of the owners of the subject property.  She continued by stating that Attorney Meyers’ presentation was important and impactful. Ms. Dean continued by stating that, in her opinion, the wetlands were properly delineated.  There were in depth discussions at previous Inland Wetlands Commission meetings regarding the “two foot (2’) rule”. She continued by stating that, in her opinion, it would be wrong for this Commission to create a new legal standard for delineating wetlands.  Ms. Dean stated that Mr. Applefield had stated that the environmental impacts were not assessed during the appropriate time period.  She continued by stating that, while she agrees that there were pieces of information that the Commission did not receive as a result of the timing of the research, she does not consider this a concern.  Referring to Section 10.2 of the Town of Avon’s Inland Wetlands and Watercourses Regulations, Criteria for Decision, Ms. Dean stated that the Commission shall take into consideration all relevant facts and circumstances, including “the environmental impact of the proposed regulated activity on wetlands or watercourses”.  She stated that it appears that most of the impacts associated with the proposed plans were located in the upland review area (URA) and outside of wetlands and watercourses.  Ms. Dean stated that also as part of the Criteria for Decision, the Commission is to consider “the character and degree of injury”.  She continued by stating that throughout the testimonies, she never heard the word “injury” used in relationship to the wetlands or watercourses.  The clearest statement that approached any suggestion of “injury” was made by Dr. Klemens who stated that “in the case of the wood frog, the link is very clear that the loss of the wood frog population will result in changes to the wetland”.  Ms. Dean stated that a “change” is not an “injury”, let alone, a “significant injury”.  She continued by stating that, in her opinion, there is no credible evidence on the record that shows there will be an “injury”, or “significant injury” to the wetlands or watercourses.  Until there is evidence of “significant” impact, the Commission is not even in the arena of considering feasible and prudent alternatives.  Referring to Section 10.4 of the Inland Wetlands & Watercourses Regulations, Ms. Dean stated that there has to be the basis of a key finding which would have a significant impact to suggest that feasible and prudent alternatives should be considered.  Ms. Dean continued by stating that there are potential impacts, or “changes”, in the URA that may, or may not, have an adverse impact to the wetlands or watercourses.  Ms. Dean stated that the Commission is doing analysis that is not required because the Commission has not received the facts that would take it down that path of this analysis, legally.  Ms. Dean stated that she agrees with Mr. Short with regard to concerns associated with the vernal pool, but the language in the testimonies was vague with regard to the potential for “significant” impact or “injury”.  Ms. Dean stated that Dr. Klemens’ testimony stated that the proposed activities will result in “changes” to the wetlands, i.e. the loss of the wood frog.  She continued by stating that this is a very vague statement that does not point to “injury”.  Ms. Dean stated that, in her opinion, the Commission should not be suggesting feasible and prudent alternatives, but should simply be making a finding that there is no adverse impact on wetlands and watercourses that includes a permit for the regulated activities with appropriate conditions.
Mr. Breckinridge stated that, after reading the Attorney Meyers’ presentation at the February 3, 2015 Inland Wetlands Commission meeting, there is more to the application than just considering the vernal pool or wetlands.  There is a human component to the application.  He continued by stating that he does, however, still have concerns with regard to the proposed plan for snow removal.  Mr. Breckinridge stated that he does not see how piled snow will be not run-off into the wetlands.     

Mr. McCahill stated that, as indicated in the record, the majority of any snow will be hauled off site.

Mr. Breckinridge stated that the proposed plan indicated that the snow will be piled in an empty lot.  Where is the empty lot?  If the snow will be piled at the end of the esker, it is very likely the run-off from the snow will enter the wetlands.  He continued by stating that there should be a condition to restrict where snow can be piled so that it would be a lot less damaging to the wetlands.
Mr. Breckinridge stated that he also has concerns associated with the proposed rain gardens in the case of a freeze. How is the stormwater filtered if the rain gardens are frozen? In a cold winter, when would the rain gardens actually be functional?

Mr. McCahill responded by stating that the potential frost line is forty two inches (42”) and that he did not have the ability to answer Mr. Breckinridge’s specific questions regarding the functionality of the rain gardens in a cold winter.

Mr. Breckinridge’s stated that he used Google Maps and looked at the development in entire area surrounding the subject property.  He continued by stating that the subject property is one small parcel amongst larger developed parcels.  He continued by stating that he would like to understand to what standard all the other developments such as Nod Brook Mall, Walmart and Russell Speeder Car Wash were held to with regards to the control of stormwater run-off. 
Mr. McCahill responded by stating that Walmart, for example, does not have the level of sophistication for stormwater filtration that has been included in the proposed plan.  A lot of the technology proposed for stormwater filtration for this project was not in existence in the 1960’s and 1970’s when the Walmart Plaza was constructed.  With regard to Nod Brook Mall, Mr. McCahill stated that portions of Nod Brook Mall were subject to the regulations when improvements were made, although they are also nowhere near the level of sophistication of the stormwater filtration system proposed for the subject property.   
Mr. Breckinridge questioned whether it is fair to require the current applicant to do much more to protect the wetlands than what was required from the previous applicants for past development on surrounding parcels.

Mr. Applefield stated that standards change over time. It would be fair to compare this proposed project to a project that is subject to the same regulations that currently apply.
Mr. Breckinridge stated that the Russell Speeder Car Wash was a more recent project.

Mr. Applefield stated that Russell Speeder Car Wash is a recent project, but the Walmart Plaza and Nod Brook Mall were grandfathered.

Mr. McCahill stated that the Russell Speeder Car Wash has structures that filtrate stormwater and remove the heavy sediment load from the parking lot.  There is also a grass swale that was incorporated into the development. He continued by stating that approximately ninety percent (90%) of the water within the car wash is contained and recirculated.  Mr. McCahill stated that Town staff always encourages the incorporation of new technology when appropriate.
Mr. Breckinridge stated that, having participated in studies associated with vernal pools conducted by the State of Connecticut, he appreciates the value of vernal pools.  He continued by stating that there is a much larger body of water (pond) located on the subject property.  Mr. Breckinridge questioned what would be preventing the organisms currently utilizing the vernal pool from migrating to the pond, if the vernal pool was impacted.  He continued by stating that, within all the documentation, there was no answer to this question.  Is the loss of this man-made vernal pool going to affect the bio-system.

Mr. Applefield questioned who has the burden of proof.  If the applicant had demonstrated that all the wood frogs in the vernal pool can travel twenty-five feet (25’) into the pond and there would be no impact, it would be acceptable

.  
Mr. Breckinridge stated that the Commission has heard testimony that the opportune time to study egg masses is in March/April.  He continued by stating that it is unfortunate that the Commission did not have access to a study that was conducted during that time period.  It would be interesting to see what egg masses and species exist in the vernal pool.   The Commission did not hear definitive testimony that any species, other than wood frogs, exist in the vernal pool.   Mr. Breckinridge stated that, in his opinion, the pond is a more valuable wetland area than the vernal pool and questions what species may be found to exist in the pond. He has concerns about how much emphasis has been placed on the value of the vernal pool and speculation regarding wetlands that were not delineated.  

Mr. Applefield stated that it is not speculation and that the area that was not delineated as wetlands 
consisted of wetland soil. Mr. Applefield continued by stating that because the area had two feet (2’) of fill on top of the wetland soil, the soil scientist did not consider the area a wetland.   He continued by stating that the Town of Avon Inland Wetlands & Watercourses Regulations defines wetlands to be such areas that “may include filled, graded, or excavated sites which possess an aquic (saturated) soil moisture regime”.

Mr. Breckinridge stated that the Town Engineer did not agree with this assessment.

Mr. McCahill stated that the Town Engineer is not a soil scientist and he would not have weighed in on a soil scientist question.   
Mr. Applefield stated that he does not agree that because there is two feet (2’) of fill on top of wetland soil, that “it is not a wetland”.  As stated in the Town of Avon’s Inland Wetlands &Watercourses Regulations, a wetland is defined to include areas that may have been filled.
Ms. Dean stated that you have to consider the legal criteria for defining wetlands.  She continued by stating that there can be a filled area that meets the criteria for poorly drained soil, and even though it is filled it does not take you out of the wetlands designation arena.  The soils would have to be delineated in the same manner.  She continued by stating that over time, if the soils above the wetlands soils become dry and well drained, it does not mean that they are wetlands as a result of the wetland soils located deep underneath the wetland soils.
Mr. Applefield stated that he disagrees with Ms. Dean’s statement.  He continued by stating that, in his opinion, the Commission is not creating a new legal standard.  Mr. Applefield stated that wetlands were found on the subject property and they were not properly delineated.  This is not speculation.  The applicant found wetland soils and decided not to include the area as wetlands in the proposed plan.  He continued by stating that the only documentation that was provided was a thirty (30) year old newsletter from the Department of Environmental Protection in support of his delineation process.

Mr. Breckinridge stated that he does not agree with Mr. Applefield with regard to the criteria for the definition of a wetland.

Ms. Dean stated that she would like to read the definition of “wetlands” as defined in the Town of Avon’s Inland Wetlands & Watercourses Regulations.  It is as follows: “Wetlands means land, including submerged land as defined in this section, not regulated pursuant to sections 22a-28 through 22a-35, inclusive, of the Connecticut General Statutes, which consists of any of the soil types designated as poorly drained, very poorly drained, alluvial and floodplain by the Natural Cooperative Soils Survey, as it may be amended from time to time, of the Natural Resources Conservation Service of the U.S. Department of Agriculture (USDA). Such areas may include filled, graded, or excavated sites which possess an aquic (saturated) soil moisture regime as defined by the USDA Cooperative Soil Survey.”  Ms. Dean stated that, in her opinion, the definition does not suggest that if there is dry soil in an area and you dig down ten feet (10’) and a soil moisture regime is discovered, the area should be considered wetlands.  An area has to serve the purpose as a poorly drained wetland soil on the surface to be considered a wetland.
Mr. Applefield stated that he understands Ms. Dean’s logic, but the Town of Avon’s Inland Wetlands Regulations state otherwise.

Ms. Dean responded by stating that no soil scientist in Connecticut considers it a normal protocol of their profession to drill ten feet (10’) down to determine if, underneath some well drained soils, there  happens to be some buried wetlands soils.
Mr. Applefield stated that he agrees with Ms. Dean’s statement.  Nor does Mr. Applefield believe that his reading of the regulation would require what Ms. Dean has suggested.  He continued by stating that the soil scientist found an area that meets the definition of a wetland and the area is not being considered a wetland as a result of its being covered by two feet (2’) of fill.  Mr. Applefield stated that this approach would suggest that if a wetland area was filled, that it would be “OK”.  For purposes of the jurisdiction of this Commission, an area that was “illegally” filled would then be beyond this Commission’s jurisdiction.  This makes no sense.   

Ms. Dean stated that if the area was “illegally” filled within the time that it was “illegal” to fill wetlands, they would be required to remove the “illegal” fill and restore the wetland. She continued by stating that the area in question was filled before there were regulations that made filling wetlands “illegal”.  The area has “legal” fill that now tests as well drained soils.
Mr. Applefield responded by stating that the area in question does not test as well drained soil.  He continued by stating, for the record, that he is not suggesting that this area was filled “illegally”.  There is little evidence as to when the fill actually occurred.  He continued by stating that a determination that, if there are wetlands two feet (2’) below of fill, it doesn’t qualify as a wetlands, could lead to some perverse incentives.  It could lead to people filling wetlands” illegally”  resulting in the wetlands no longer being subject to this Commission’s jurisdiction.  

Ms. Dean responded by stating the Commission does have the ability to require people to remove their “illegal” fill and restore the wetlands.
Mr. Applefield stated that he reads the regulations as they are written.

Ms. Dean stated that there are professional protocols that coincide with the regulations.  She continued by stating that the soil scientists who delineated the wetlands for the proposed project are experienced soil scientists with excellent credentials.
Ms. Dean reading, from Section 10.3 – Consideration for Decisions, in the Town of Avon Inland Wetlands & Watercourses Regulations, stated “In the case of an application that received a public hearing pursuant to a finding by the Agency that the proposed activity may have a significant impact on wetlands or watercourses, a permit shall not be issued unless the Agency finds on the basis of the record that a feasible and prudent alternative does not exist.”
Mr. Applefield stated that Ms. Dean had already prefaced this reading by making it clear that this rule does not apply to this situation.  Mr. Applefield continued by stating that the public hearing was not premised on the finding of a “significant” impact.  Section 10.2 states that the Commission is supposed to consider “the environmental impact of a proposed activity on wetlands or watercourses”.  The testimony was uncontested that an impact on the wood frog would have an impact on the wetlands.  In his opinion, a fair inference from Dr. Klemens’ testimony is that a “change”, as previously referenced by Ms. Dean, would be adverse.  It would not just be an impact in the URA.  It would be an impact to the vernal pool.  Dr. Klemens spent a lot of time explaining the relationship between wood frogs and vernal pools and, why the wood frogs are important to the vernal pool.  This impact is not limited to the URA or to the wood frogs; it is an impact on the vernal pool.  Dr. Klemens referred to a State of Connecticut Appellate Court case to support his testimony.
Mr. Breckinridge, quoting from the February 3, 2015 Inland Wetlands Commission meeting minutes on page 4517, stated “Ms. Dean inquired if Mr. Davison concurs with the statement that there is a high likelihood that the wood frogs will be decimated by the proposed project.  Mr. Davison responded by stating that, in his opinion, he does not have enough information to concur with this statement. He continued by stating that the larger issue, is that the applicant is lacking the data with regard to the size of the wood frog population…” Mr. Breckinridge continued by stating that it is inconclusive as to whether the wood frog population will be decimated by the proposed project.

Mr. Applefield stated that the applicant, and the applicant’s experts, stated that they did not have enough information to know whether the wood frog will be decimated.  It is the applicant’s burden to provide information with regard to potential environmental impacts for the proposed activities. In his opinion, Mr. Applefield stated that this was not done.
In response to Mr. Breckinridge, Mr. Applefield stated that there was testimony from Dr. Klemens that the wood frog would be decimated.  

Mr. Breckinridge stated that there is no definite proof that there will be adverse impact without the information with regard to the egg masses.

Reading from page 4508 of the February 3, 2015 Inland Wetlands Commission meeting minutes, Mr. Applefield stated that “Mr. Gustafson stated that the applicant does not dispute that the development will have some effect on the wood frog population and recognizes that there are challenges associated with trying to quantify such impact due, in part, to the lack of survey information from the breeding season.”  Mr. Applefield continued by stating that this statement indicates to him that there was no assessment of the environmental impact.
Mr. Breckinridge responded by stating that it is impossible, with any development, to know with one-hundred percent (100%) certainty what the environmental impact will be.

Mr. Applefield stated that the standard for decision is not one-hundred percent (100%) certainty.

Mr. Applefield stated that he expected the applicant to explain, with regard to the proposed project,
what the impact would be on this particular vernal pool as a result of the impact to the wood frogs. In his opinion, this was not accomplished.

Reading from Dr. Klemens’ testimony on page 4516 of the February 3, 2015 Inland Wetlands Commission meeting minutes, Mr. Thier stated “Why vernal pools are so imperiled as systems, is a result of the fact that they contain a very specific wetland type, and the wetland is tied to having a significant amount of plant habitat associated with it for the vernal pool to function.  Vernal pools have obligate species and the wood frog population has a critical ecological role in the forest.  That is why the Best Development Practices was developed. Dr. Klemens clarified that he is not suggesting that the proposed development be eliminated, just reduced. Ms. Dean inquired, hypothetically, what would be the impact to the wetland system, and the forested area, if the vernal pool was filled and the wood frog population was eliminated entirely. Dr. Klemens responded by stating that the wood frogs would not be functioning in the vernal pool.  He continued by stating that he does not know if the wood frogs are using nearby wetlands. Ms. Dean inquired what would happen to the surrounding wetlands if the vernal pool was eliminated.  Dr. Klemens responded by stating that we do not have enough information to answer Ms. Dean’s question.  Dr. Klemens stated that without the wood frogs in the vernal pool there would be a complete change in the water chemistry and there would no longer be transfer of nutrients.”  Mr. Thier stated that he does not recall hearing any testimony to refute this statement and, in his opinion, there would be a significant impact. 
Ms. Dean clarified that there is no proposal to eliminate the vernal pool.  She continued by stating that she was suggesting this as a worst case scenario.  She was inquiring, hypothetically, that if the vernal was eliminated entirely would this adversely impact the nearby wetlands and watercourses.  She did not hear any testimony that made this conclusive.  Given the fact that Dr. Klemens stated that if, under certain circumstances, certain things happen there will be “changes”.  He never testified that there will be “injury” to the wetlands or watercourses.  “Changes” are not “injury” and there was no finding of negative or “significant” impact.  The applicant presented feasible and prudent alternatives, but added that this is not normally what this Commission requires.  This parcel is zoned for commercial development and there is a balancing process that takes place with any commercial development between what was is natural and what is proposed for commercial development.  The commercial development is being proposed for the convenience of humans.  She continued by stating she also has not heard testimony with regard to irreversible/irretrievable losses.  Ms. Dean stated that this Commission is also charged with considering the character and degree of injury, or interference with safety, health and reasonable use of the property.  She reiterated that there are only “ifs” associated with “change”. A “change” is not “injury”.
Mr. Applefield stated that the gist of Dr. Klemens’ testimony was that the adverse impact to the wood frogs would definitely be extremely detrimental, and have a significant adverse effect, to the vernal pool.  Referring to correspondence received from Dr. Klemens, dated January 28, 2015, Mr. Applefield quoted “The application currently before you by the applicant’s own admission is reasonably likely to unreasonably destroy the public trust in the wetlands and the natural resources of the state.”  
Ms. Dean questioned whether Dr. Klemens supplied any support for why the application is unreasonable.

Mr. Applefield stated that he can’t ignore Dr. Klemens’ testimony, that in his opinion, the impact on the wood frogs for the proposed project would adversely impact the vernal pool.
Ms. Dean questioned where this statement can be found in the February 3, 2015 Inland Wetlands Commission meeting minutes.

Mr. McCahill clarified that the minutes are not “verbatim”. The Inland Wetlands Clerk tries to be very accurate and representative of comments that are made during meetings, but the minutes are a summary and not “verbatim”.

Mr. Applefield stated that, currently, the subject parcel has a fifty percent (50%) forested area that helps support the wood frog population in the vernal pool.  The proposed project is going to slightly reduce the forested area even further.  Mr. Applefield inferred from Dr. Klemens’ testimony that the wood frog population is clearly going to be impacted by the proposed development.  As a result of the adverse impact on the wood frog and the vernal pool, there would be direct impact to the wetlands.
Ms. Dean stated it is her understanding that the Inland Wetlands Commission can look at habitats in the wetlands and watercourses.  She continued by stating that Dr. Klemens did not state that the proposed project would destroy the habitat in the vernal pool.  Ms. Dean stated that Dr. Klemens stated that it would harm their habitat outside of the watercourse.
Mr. Applefield stated that Dr. Klemens confirmed that the wood frog is interconnected to the vernal pool.
Mr. Breckinridge stated that he does not understand the importance of the ecology of this one (1) vernal pool as a result of having other bodies of water nearby.  In addition, there are forested areas that are located on the other side of the subject property.  He would like to understand the effect on the wood frogs in the larger area not just one-hundred feet (100’) from the vernal pool.
Mr. Applefield agrees with Mr. Breckinridge and stated that the applicant has not provided the information that the Commission needs to reach a decision.  Referring to page 4517 of the February 3, 2015 Inland Wetlands Commission meeting minutes, Mr. Applefield stated that Mr. Davison had testified  that “he does not have enough information to tell you”. If the wood frog population was eliminated in the vernal pool, is there another localized population that can take over essentially.  The applicant’s experts do not have this information.  Quoting from the same page, Mr. Applefield stated “Mr. Davison responded by stating that whether the wood frog will be eliminated with an additional one percent (1%) loss in the critical terrestrial habitat or a seven percent (7%) loss in the vernal pool envelope, would have been better evidenced with a more precise egg mass data collection.” Mr. Davison continued by stating that “The actual size of the existing wood frog population is a significant missing piece.” Mr. Davison continued by stating that “there will very likely be a 
decrease and an impact to the wood frog population.”
Mr. Breckinridge reiterated that as part of his participation in a vernal pool study conducted by the State of Connecticut, he had the opportunity to observe a large vernal pool located in the vicinity of  the development known as “Buckingham”.  He continued by stating that the vernal pool “sits in the middle of nowhere” and it is filled with various species of egg masses, even though it is void of any surrounding forested area. He continued by stating that this presents a quandary for him seeing evidence that life will find a way to adapt and survive.
Ms. Dean, addressing Mr. Breckinridge’s concern referred to the Section 1 – Title and Authority, in the Town of Avon Inland Wetlands & Watercourse Regulation, read “The inland wetlands and watercourses of the State of Connecticut are an indispensable and irreplaceable but fragile natural resource with which the citizens of the state have been endowed.  The wetlands and watercourses are an interrelated web of nature essential to an adequate supply of surface and underground water; to hydrological stability and control of flooding and erosion; to the recharging and purification of groundwater; and to the existence of many forms of animal, aquatic and plant life.  Many inland wetlands and watercourses have been destroyed or are in danger of destruction because of unregulated use by reason of the deposition, filling or removal of material,” (not proposed here) “the diversion or obstruction of water flow,” (not proposed here) “the erection of structures and other uses,” (not proposed in wetlands here) “all of which have despoiled, polluted and eliminated wetlands and watercourses.  Such unregulated activity has, and will continue to have, a significant, adverse impact on the environment and ecology of the state of Connecticut and has and will continue to imperil the quality of the environment thus adversely affecting the ecological, scenic, historic and recreational values and benefits of the state for its citizens now and forever more.  The preservation and protection of the wetlands and watercourses from random” (this is not random),” unnecessary,” (this is a commercially zoned site) “undesirable (this is desirable) “and unregulated uses, disturbance or destruction is in the public interest and is essential to the health, welfare and safety of the citizens of the state.  It is, therefore, the purpose of these regulations to protect the citizens of the state by making provisions for the protection, preservation, maintenance and use of the inland wetlands and watercourses by minimizing their disturbance and pollution.”  Ms. Dean continued by stating that no one is suggesting that the proposed project will destroy the area associated with the wetlands and watercourses.  This section of the regulations speaks to unregulated activities that will have a significant impact on the environment.  The proposed activities would be regulated. Ms. Dean stated that none of the experts testified that there would be significant impact or harm, only “changes”.
Mr. Applefield reiterated that although not specifically stated in the February 3, 2015 Inland Wetlands Commission meeting minutes that, in his opinion, the gist of Dr. Klemens’ testimony and correspondence was that any “changes” would be detrimental and that there would be an “adverse” and “severe” impact to the vernal pool as a result of the impact to the wood frogs.

Ms. Dean stated she never heard Dr. Klemens state that the “changes” would be “adverse” and “severe”.  
It was generally agreed to by the Commission that there was not sufficient information to support the findings with regard to the migration of wood frogs and the potential for impact to the vernal pool and surrounding wetlands.
Mr. Short stated that he agrees that the applicant has the burden of proof with regard to the potential for impact to the vernal pool.  If there is not sufficient information for the Commission to consider, the Commission cannot make the assumption that there will not be any impact.  In the past, the Commission has requested additional information from applicants when there was seemingly a lack of information.  He also agrees that the any changes would have “adverse” impact. In his opinion, the Commission should not “read into” any data more than what is actually provided.
Mr. Thier stated that there is a rule of logic which states that the absence of evidence is not evidence of absence.  He continued by stating that even though there is a lack of evidence, this would not suggest that a serious problem may not occur.  Mr. Thier referred to the last sentence on page 4515 of the February 3, 2015 Inland Wetlands Commission meeting minutes, which states “When you are dealing with the situation in which almost fifty percent (50%) of the surrounding forested habitat has been lost, along with the potential to increase the impact within the vernal pool envelope, a biologist would consider this a tipping point on a population of wood frogs.”
In response to Mr. Breckinridge, Mr. Applefield stated that the biggest environmental issue is the potential for impact to the vernal pool.  Mr. Applefield continued his response by stating that, although, in his opinion, the proposed stormwater treatment plan was overall adequate, he also does not fully agree with the applicant’s interpretation of the Erosion and Sedimentation Guidelines, especially with regard to the amount of impervious pavement proposed.
Referring to page 4515 of the February 3, 2015 Inland Wetlands Commission meeting minutes, Mr. Breckinridge read “In the case of the wood frog, the link is very clear that the loss of the wood frog population will result in changes to the wetland.  Dr. Klemens has stated that the applicant has indicated that there will be an impact to the vernal pool envelope, although the applicant has not quantified this impact.”  “There is no data available regarding whether or not the wood frogs are breeding within the larger wetland.”  Mr. Breckinridge stated that he would be a lot more comfortable knowing that if there was evidence of egg masses in the larger pond, that any adverse effects to the entire wetland system could be considered minimal.
Mr. Applefield reiterated that it is the applicant’s burden of proof to demonstrate that there will not be an environmental impact to the wetlands and watercourses as a result of the proposed activities.  He continued that if the application is denied, the applicant can reapply to the Commission and they could then provide the critical missing information.

Ms. Dean stated that if, hypothetically, the entire wood frog population was eliminated would the proposed project have enough value to justify its development.  She continued by stating that if this was the case, there would be no point to make the applicant provide more information just for the purpose of doing more studies.  Where is the point at which the Commission feels uncomfortable with the proposed development?  Ms. Dean continued by stating that, in her opinion, we should not prohibit commercial development on the subject property which is commercially zoned. The wood frogs will adapt. 
Mr. McCahill confirmed Mr. Thier’s statement that if the application is denied, the applicant can reapply and they will be required to pay another application fee. Mr. McCahill continued by stating that, at this point in time, the public hearing has been closed and that no additional information can be submitted to the Commission for their review.  In response to Mr. Thier’s question, Mr. McCahill stated that if the applicant were to withdraw the application, the applicant would be required to submit  a new application, if they so choose to do so.
Mr. McCahill stated that he wanted to acknowledge for the record that Mr. Usich, who was unavailable to attend this evening’s meeting, had sent an email to the attention of the Commission, generally expressing the same feelings that he had expressed during the public hearing on February 3, 2015.
Mr. Applefield stated that the Commission is charged with protecting the wetlands and the area that the wood frogs inhabit and this has not been solely about the wood frogs.  

Ms. Dean stated that her understanding of Dr. Klemens’ testimony was that if the wood frogs did not have the habitat that they need outside of the vernal pool, that that would adversely affect them in terms of that vernal pool.  She did not hear Dr. Klemens state that the wood frogs could not migrate to other vernal pools or other watercourses.  He did say that if the wood frogs did not inhabit the vernal pool, that the vernal pool would “change”, and he did describe the “change”.  She continued by stating that wetlands are always changing naturally.  Natural wetlands and watercourses are not static.  She reiterated that Dr. Klemen’s testimony stated that there would be “change”, not “harm”, to the wetlands that would not support the wood frogs. In response to Mr. Thier, Ms. Dean responded by stating that “injury” to the wood frog would occur if there was no other place for the wood frog to inhabit.
Mr. Thier stated that this Commission is not charged with protecting wildlife.  It is charged with protecting the wetlands.

In response to Mr. Thier, Ms. Dean stated that examples of an adverse impact to the wetlands would include filling, polluting, or introducing invasive species that would change the basic function and usefulness of the wetland.

Mr. Applefield, referring to page 4516 of the February 3, 2015 Inland Wetlands Commission meeting minutes, read “If the wood frogs cease to go into the vernal pool, the vernal pool will load up with nutrients with no way for the nutrients to be removed from the vernal pool.”  Mr.Applefield stated that, in his opinion, what Dr. Klemens is describing is an adverse impact to the vernal pool and not just a natural change.
Mr. Breckinridge stated that Dr. Klemens stated that he is not aware if the wood frogs are using the nearby wetlands.

Mr. Applefield stated that if there was information with regard to the impact on the remaining wood frog population on the subject property in general, and the overall health of the wood frog population was healthy, this would be a different case. This data has not been provided by the applicant.
In response to Mr. Thier, Mr. McCahill stated that the Commission is obligated to take action on the application at this time. 

Mr. Applefield added that if the application is approved, the Commission could discuss any conditions of approval.

Ms. Dean suggested that as a condition of approval, the applicant could be asked to raise public awareness of the value of vernal pools.

Mr. McCahill stated that there is a voluntary vernal pool study program that has been initiated by the Connecticut Association of Wetlands Scientists (CAWS).  He continued by stating that CAWS clearly states in it parameters that the vernal pool study program is voluntary.

It was the consensus of the Commission, that the applicant not be burdened with this as a condition of approval. 

After a brief discussion with regard to the Commission making either a motion to “deny” or a motion  to “approve”, Mr. McCahill stated that the Town attorney suggests that the Commission initially make a motion to “approve” with conditions. If an application fails to get enough votes for approval, it is denied.
There being no further questions, Mr. Applefield made a motion to approve the application. The motion was seconded by Ms. Dean.

Mr. McCahill stated that he has prepared “draft” approval conditions for the Commission to consider. 

1. The applicant/owner shall provide written documentation to the Town of Avon to ensure that an appropriate amount of funds will be allocated in the project’s operating budget to implement the Operation and Maintenance Plan (Appendix G).  The Operation and Maintenance Plan shall include a contract with a private vendor for the required maintenance of the site.  Reports from the vendor are to be provided to the Town of Avon annually, in perpetuity, to include specific dates for inspections and/or cleaning of all drainage structures; including maintenance of the five (5) rain gardens.

2. A conservation restriction (reference Appendix E of the Town of Avon  Inland Wetlands and Watercourses Regulations) shall be placed on the  wetlands and adjacent land as shown on Sheet CR-1 (approximately 6.6 acres).  The standard   document shall be modified to allow for activities approved and permitted by the Inland Wetlands Commission; as noted on Sheets WL-1 and WL-2.  A draft conservation restriction and plan shall be provided to Town Staff, for review and approval, prior to recordation on the land records.               

3. The final structural design of all proposed retaining walls (reinforced earthen berms and gravity walls) shall be submitted to Town Staff, for review and approval, prior to the issuance of any required building permit(s); and/or construction of the retaining walls.

4. The Design Engineer shall confirm, in writing, that the final proposed site development plans meet the design requirements of the Department of Energy and Environmental Protection (DEEP) Stormwater Phase II program.

      5.    The Design Engineer shall certify that the five (5) rain gardens have been constructed in accordance with the final plans and a Landscape Architect shall certify that all plant materials have been installed in accordance with the planting notes on Sheets LS-1 thru 
             LS-4.  This certification shall be provided to the Town of Avon prior to the issuance of a Certificate of Occupancy.  The rain gardens shall be re-inspected by both the Design Engineer and Landscape Architect, one (1) year following construction, and they shall submit additional reports certifying the successful functional construction of the rain gardens.                      

     6.     Plowable amounts of snow (an event when two inches {2”} of snow has accumulated) shall not be stored on the subject property.  The applicant/owner shall provide written documentation to the Town of Avon to ensure that an appropriate amount of funds will be allocated in the projects operating budget to implement the hauling away of any accumulated snow from the site as part of the business/operation.  Snow shall not be placed in the rain gardens and snow shall not be disposed of over retaining walls, fences or across property lines.  The applicant/owner shall consider the potential environmental impacts and shall reduce de-icing chemical(s), application(s) and rate(s) to the minimum amount necessary to successfully achieve the safety of the site. This condition shall be in effect, in perpetuity, for any other associated commercial use of this property.

7. Where the existing trees are located close to the proposed retaining walls (reinforced 
earthen berms and gravity block walls), special root removal and excavation shall be  performed under the oversight of the Project  Wetland Scientist to minimize the number of trees to be removed and to protect the existing trees.  The fill material used for the proposed retaining walls shall be inspected by the Project Wetland Scientist to ensure that proper material is used to maximize the survivorship of trees with  impacted root systems.
8.  There shall be no fuel storage on the site, and no outdoor storage of chemicals, fertilizers, pesticides, or herbicides. There shall also be no vehicle maintenance conducted outdoors.

9.  Annual monitoring of the Nod Brook enhancement mitigation area and the Nod Brook floodplain wetlands restoration area shall be conducted for the first three (3) growing seasons following their construction.  Monitoring reports shall be submitted to the Town of Avon no later than December 15 of each year.  These areas shall be accessed based on the criteria included on Sheets WL-1 and WL-2.

10.  The proposed enhancements of the mitigation area and the floodplain wetlands restoration shall be performed outside of the highest risk flood-prone period of late winter/early spring (to minimize risk of disturbance during the flood season).

11.  With regards to the proposed wetland restoration area, the applicant shall  assure that the grading activities in the restoration area will be directly supervised by the Project Wetland Scientist during construction to ensure that the area maintains a saturated soil condition that does not create areas of inundation that could provide a “decoy” pool for migrating wood frogs.

12.   A cash bond, in the amount of thirty-thousand dollars ($30,000) (reference cost estimate included as Attachment C) shall be submitted to the Town of Avon prior to the start of any regulated activities to ensure the success of the proposed Wetland Mitigation Plan, as noted on Sheets WL-1 and WL-2.  

13.   A Special Note shall be added to the final plans that states “The detailed  landscaping plans (i.e. Nod Brook enhancement and Nod Brook floodplain wetlands restoration) have been designed to provide specific aesthetic and wetland buffering functions.  These plants will mature over time and may                           

require future maintenance and/or replacement, in perpetuity.  Any  
 modification to the approved landscaping plans shall not be implemented                         

without approval by the Inland Wetlands Commission”.  A copy of the       landscape plans and maintenance requirements, shall be filed in the land  records.

                          Mr. McCahill stated that the “draft” approval conditions addressed the concerns of the Commission members, and the public, and incorporated key components of the proposed plans. He continued by stating that four (4) standard conditions would also be included as conditions of approval. Collectively there are seventeen (17) approval conditions. The four (4) standard conditions are as follows:

                         1.  Standard erosion control methods (Connecticut Guidelines for Soil Erosion and Sediment Control, 2002, DEP Bulletin 34) shall be utilized during construction.            

     2.  Construction activities shall be done in accordance with the final site plan                     

                                  submitted to the Inland Wetlands Commission.   

      3.  The Planning & Community Development Specialist, John E. McCahill, must be    

            notified 48 hours in advance of any work within a regulated area.  
    4.  The applicant/contractor shall schedule a pre-construction meeting with the Planning & Community Development Specialist to be held no sooner than two weeks before the wetland activities are to begin. The applicant shall, at that time, review the procedures to be taken to protect the wetland areas prior to and during construction. 

         Mr. McCahill stated that conditions 9-13 are specifically related to the proposed activities associated with the proposed “wetland enhancement” area and “wetland mitigation” area, and can be eliminated if the Commission does not feel that it is appropriate to approve the activities referenced in conditions 9-13.  He continued by stating that the applicant suggested, during the public hearing, that they would be willing to eliminate the proposed “wetland enhancement” area and “wetland mitigation” area if there were concerns about the impacts of those activities as it relates to the vernal pool and the disturbance of the floodplain area.
         In response to Mr. Applefield’s request for clarification, Mr. McCahill explained that the proposed plan included a “wetland creation area” centrally located in the eastern portion of the subject property and which would be approximately zero point one seven (0.17) acres of disturbance.  The applicant also proposed “wetland enhancements” located in the easterly and southerly portions of the subject property that would include the removal of invasive plants and which included a very aggressive planting plan (approximate cost $30,000). This would include approximately two point one six (2.16) acres of activity and it would incorporate a portion of the vernal pool perimeter. 
   Mr. McCahill stated that there are five (5) requests for regulated activities.  Activity #1 includes the building (approximately 18,330 sq. ft.). Activity #2 includes the parking lot/sidewalk/decorative pavers (168 parking spaces).  Activity #3 includes landscaping/grading/retaining wall to limits of disturbance (permanent & temporary). Activity #4 includes stormwater drainage outfalls (2). Activity #5 includes wetland mitigation areas.  It would not be uncommon for the Commission to approve some, but not all of the proposed activities.
The Commission had a brief discussion with regard to the concerns of the proposed activities for the “wetlands creation area” in the vicinity of the vernal pool as it applies to the conditions of approval.  It was determined that the Commission could approve “wetlands creation area” and/or the “wetlands enhancement” area as it determined appropriate.

Mr. Applefield, referring to condition #6, stated that the applicant provided the Commission with a proposed snow removal plan.  He continued by stating that it was not clear in the proposed plan at what point the snow would actually be removed from the subject property. After conducting research, it was Mr. McCahill who determined at what point (an event when two inches {2} of snow has accumulated) that plowable amounts of snow shall not be stored on the subject property.

Mr. McCahill clarified that condition #6 would be a condition of approval for this proposed project.

Mr. Applefield stated that he is uncertain if the last sentence in condition #6 which states “This condition shall be effect, in perpetuity, for any other associated commercial use of this property” is binding, or enforceable, for future users of the subject property that may or may not be subject to this application. He continued by stating that the applicant stated that they would be willing to record this in the land records.
   Mr. McCahill stated that this sentence was included for discussion by the Commission and that it can be eliminated if the Commission deems it appropriate.  

   Mr. Thier stated that if the Commission is going to require that this condition be placed on  the land records, it would need to be formally incorporated in the conditions.

   Mr. Applefield stated that he would recommend to strike the last sentence of condition #6 and, add a reference to the filing of this land record so that it would provide notice to future users of the subject property that they need to abide by that requirement.

   Mr. Thier suggested that condition #6 be amended and recorded to reference that it be recorded in the land records “verbatim”. 

   Mr. Thier stated that condition #6 should be amended to include the following language –

“The above condition #6 should be recorded on the Avon Land Records”.

   Mr. Applefield, Mr. Breckinridge and Mr. Thier voted to include the amended language.
Ms. Dean and Mr. Short voted in opposition.  The vote carried to include the language 3-2.

   With a motion to approve the application, and seconded, on the table, Mr. Applefield withdrew the original motion that did not include the amended conditions of approval.

Mr. Applefield made the motion to approve application #741 with the conditions outlined in the memorandum dated March 3, 2015 from John McCahill as revised by motion of this Commission, including the four (4) standard conditions. Ms. Dean seconded the motion.

Ms. Dean voted to approve the application.  Mr. Thier, Mr. Applefield, Mr. Short and Mr. Breckinridge voted in opposition.  The application was denied by a vote of 4-1.
COMMUNICATIONS FROM THE PUBLIC:

There were no communications from the public at this time. 
OTHER BUSINESS:
Ms. Dean inquired about the ability of Commission members to communicate by email.  
Mr. McCahill stated that this should not be done.  He continued by stating that the Commission is obligated to avoid conducting business, when the possibility of a quorum exists, outside of a public meeting. 
STAFF COMMENTS:

There were no staff comments at this time.

Authorized Agent Approvals:

There were no authorized agent approvals at this time.
APPROVAL OF MINUTES:  February 3, 2015
Chairman Thier asked if there were any corrections to the minutes.  There being no corrections to the minutes, Ms. Dean made the motion to approve the February 3, 2015 minutes. The motion was seconded by Mr. Breckinridge.  The minutes were unanimously approved by Mr. Applefield, Ms. Dean, Mr. Short, Mr. Breckinridge and Mr. Thier.
NEXT MEETING:   April 7, 2015
There being no further business, the meeting was adjourned at 8:55 p.m..
Respectfully submitted,
Judy Schwartz, Clerk
Inland Wetlands Commission
